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HAYKOBA PAJIA BICHUKA

Ourexcanap IleTpumnH — JOKTOp IOpUANYHUX Hayk, npodecop, akanemik HAIIpH Ykpainu
(ronoBa HaykoBoi paau) (HarioHansHa akajeMisi mpaBoBUX HayK YKpaiHu, YkpaiHa);

IOpiii Bapa6am — 1oxTop IOpUIUYHUX HayK, Ipodecop, wieH-kopecnonaeHT HATIpH Ykpainu
(Hanionanbhuii ropunuuHuii yHiBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

FOpiii BayJin — noxrop opuan4Hux Hayk, npodecop, akagemik HATIpH Ykpainu (Hauionains-
HUH I0pUIMYHUE yHIBepcHUTET iMeHi SIpocnaBa Mynporo, Ykpaina);

BsiuecsiaB Bopucos — 1oKTOp 10pUINUHUX HayK, Ipodecop, akanemixk HATIpH VYkpainu (Hay-
KOBO-JIOCJIITHUH IHCTUTYT BUBYCHHS IPOOJIEM 3II0YMHHOCTI iMeHi akajemika B. B. Cramuca Hauio-
HaJbHOI akajeMii IpaBoBUX HayK YkpaiHu, YkpaiHa);

Basnentnna BopucoBa — kanauaT I0puANYHEX HayK, npodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HanionansHuil ropuguyHuil yHiBepeuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosiogumup Iapamyk — JOKTOp I0pUIUYHUX HayK, podecop, uieH-kopecnonneHT HATIpH
Vkpainu (HauionansHuii ropuguyHuil yHiBepcuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosiogumup T'onina — MOKTOp IOpPUAMYHMX HayK, npodecop, wieH-kopecnonnent HATIpH
Vkpainu (HauionansHuil ropuguyuHuil yHiBepcuret iMeHi SIpocnasa Mynporo, Ykpaina);

Bosionumup I'oHYapeHKo — TOKTOp IOpUIUMYHUX Hayk, npodecop, akagemik HAIIpH Ykpainu
(Hanionanbhuii ropunuuHuil yHiBepcuteT iMeHi SIpociaBa Myaporo, YkpaiHa);

Bosogumup JKypaseib — JIOKTOp IOpUAWYHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(HanionanbHa akajeMist IpaBOBUX HayK YKpaiHu, YkpaiHa);

Oxcana Kannina — 1oxTop ropuu4yHux Hayk, npogecop, wieH-kopecnonnenT HAITpH Vkpai-
nu (HanionanbHuil opuanunuii yHiBepeuTeT iMeHi SIpociasa Myaporo, Ykpaina);

BadecnaB KomapoB — xanmunar 1opuaudHEX Hayk, npodecop, akamemik HAIIpH Ykpaian
(Hanionanbuuii rtopunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Ouaexcannp Kpymuan — noktop ropumuuHuX Hayk, npodecop, akanemik HAIIpH VYkpainu
(HayxoBo-nociigHuii iHCTUTYT IPUBATHOIO [IpaBa 1 MiIpHeMHULTBA iMeHI akanemika @. I Bypua-
ka HarionanbHoi akageMii IpaBoBUX HayK YKpaiHu, YKpaiHa);

Muxosaa Ky4yepsiBeHKo — JOKTOp IOPHIMYHHX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(Hanionanbuuii rtopunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Bacuunb Jlemak — TOKTOp IOpUANYHUX HAyK, ipodecop, wieH-kopecnonnaeHT HAIIpH Ykpainu
(Koucruryuniitnuii Cyn Ykpainu, Ykpaina);

Cepriii MakcuMOB — JOKTOp IOPHIMYHUX HayK, mpodecop, wieH-kopecnonaeHt HATIpH
Vipainu (HamionansHuil ropuqndHuil yHiBepcHuTeT iMeHi SIpocinaBa Mynporo, Ykpaina);

Ouena Opurok — TOKTOp IOPUANYHUX Hayk, mpodecop, akagemik HAITpH Ykpainu (HaykoBo-
JOCIIITHUI IHCTHTYT IHTEeNeKTyaIbHOT BacHOCTI HarionansHoi akagemii mpaBoBuX Hayk YkpaiHH,
Vkpaina);

Muxoua I[TaHoB — 1OKTOp FOPHIMYHUX HayK, podecop, akanemik HATIpH VYkpainu (Harmio-
HAJIbHAH IOPHIMYHUH yHiBepcHuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Boaogumup IMununyyk — JOKTOp OPUIMYHKUX HayK, npodecop, wieH-kopecnonaeHT HATIpH
Vkpainu (HaykoBo-gociignuii iHCTHTYT iH(MOpMaTuky i npaBa HarioHanpHOI akajneMii mpaBoOBHX
Hayk YkpaiHu, YkpaiHa);

Cepriii [Ipuinnko — JOKTOp IOPUANYHUX HayK, podecop, akanemik HATIpH Yipainn (Hario-
HaJILHUH IOpUIUYHIK yHIBepcuTeT iMeHi SIpociaBa Myzaporo, YkpaiHa);




Ierpo PadinoBuyY — 10KTOp I0pUAUUHUX HayK, podecop, akageMik HAIIpH Vkpainu (JIbBiB-
ChKHI HaIllOHAJILHUI yHIBepcuTeT iMeHi IBana dpanka, Ykpaina),

B’siueciiaB Pym’siHnieB — JOKTOp FOPUAMYHUX HaAyK, podecop, wieH-kopecnonaent HATIpH
Vkpainu (HauionansHuil ropuguyHuil yHiBepcureT iMeHi SIpocnaBa Mynporo, Ykpaina);

Ouexcanap CBATOUBKHUI — TOKTOP I0PUAMYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(Bunasuuurso «IIpaBo Ykpainmy», YkpaiHa);

Anaroaiii CesliBaHOB — JIOKTOp FOPUAMYHHUX HayK, npodecop, akanemik HAITpH Vkpainu
(Hanionanbuuii ropunuuHuil yHiBepcuteT iMeHi SIpociaBa Myzaporo, YkpaiHa);

Inna Cnacubo-®areeBa — JOKTOP I0PUANYHUX HayK, Ipodecop, uieH-kopecrnonnenT HATIpH
Vkpainu (HanionansHuii ropuauuHmii yHiBepeuTeT iMeHi SIpociaBa Myzporo, Ykpaina);

Boaomumup Tuxuii — JOKTOp OpUAMYHUX HayK, npodecop, akanemik HAIIpH Vkpainu
(HarmionanpHa akaneMist MpaBoOBHX HayK YKpaiHu, YkpaiHa);

IOpiii IlleMury4enko — JOKTOp IOPUAVYHUX Hayk, mpodecop, axamemik HAH VYkpainm ta
HAITIpH Vkpainu (Inctutyt nepskasu i mpasa imeHi B. M. Kopenskoro HamionansHoi akanemii
HayK YKpaiHu, YKpaiHa);

Baugepiii llenmiTtbko — JOKTOp FOPUIMYHUX Hayk, mpodecop, akamemik HAIIpH Vkpainu
(Hanionanbhuii ropunuuHuil yHiBepcuteT iMeHi SIpociasa Myaporo, Ykpaina);

Oubra IInnoe — DOKTOp IOPUANYHUX HAyK, npodecop, wieH-kopecnonnenT HATIpH Ykpainu
(HauionanbHuil opuin4Huil yHiBepcuTeT iMeHi SIpocnaBa Myzaporo, Ykpaina),

Muxaiino Illynbra — g0KTOp HOpUAMYHHX Hayk, mpodecop, uwieH-kopecnonaeHT HATIpH
VYkpainu (HauionansHuil ropuguyHuil yHiBepcureT iMeHi SIpocnasa Mynporo, Ykpaina)

PEJAKIIMHA KOJELIS
Bacuaw Tauiii — 1okrop ropuauuHux Hayk, npodecop, akagemik HAH Vkpainu ta HATIpH
VYkpainu (rososa penaxuiiiHoi konerii) (HarioHansHuii ropuanyHuil yHiBepcUTeT iMeHi SIpociiaBa
Mynporo, Ykpaina);
Teodins Acciiep — npodecop (Yuirepcurer CrpacOypra, @paHiiis);
®aasiyc AuToniii Baiiac — npodecop (Byxapecrcekuii YHiBepcurert, PymyHis);

HOpren Ba3zenos — mpodecop (IHCTUTYT 1IHO3EMHOT0 Ta MiXKHAPOHOTO ITPUBATHOTO MPaBa iMEHI1
Makca [lnanka, Himeuunna);

Binbsim Enior Bariep — npodecop (Ikona npasa, Yuisepcuter mrary [lencunbBanis, CILIA);,

Cepaxkuo Buemy — nokrop ropunuuHux Hayk, npodecop (PaxyasTeT npasa, MongaBchbKuii
JepkaBHU yHiBepcuTeT, Moiiosa);

IOpiii Butsik — KoKTOp IOPUANYHUX HayK, podecop, akanemik HAIIpH Ykpainu (Hanionans-
HUH IOpUIMYHUE yHIBepcUTET iMeHi SIpocnaBa Mynporo, YkpaiHa);

Cranicias Byka — npodecop (banrilicbka MixkHapoaHa akazaemis, JlaTsis);

€pmex BypidaeB — nokTop ropunnuHuX Hayk, podecop (Kazaxchkuii HalllOHAJILHUIA T1€1aro-
riuHuit yaiBepcureT iMeHi AGasi, PecrniyOmika Kazaxcran)

Yaba Bapra — npodecop (IHCTUTYT mpaBoBHX JOCHIIKEHb, YTOpPChKa akauemis Hayk, Yrop-
IUHA);

AnaroJiii I'erbMaH — IOKTOp IOpUAMYHUX HayK, mpodecop, akamemik HAIIpH Vkpainu
(HauionanpHu# ropunvHuil yHiBepcuTeT iMeHi SIpocnaBa Mymaporo, Ykpaina),

®
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€Bren I'eTbMaH — JOKTOp IOpUANYHUX Hayk, npodecop (HamionanbHa akanemis NpaBOBHX
Hayk YkpaiHu, YKkpaiHa)

Anjapiii TpuHsik — JTOKTOp IOpUAMYHHUX Hayk, podecop (HaykoBo-mocmiHuii iHCTUTYT TIpU-
BaTHOTO IpaBa 1 MminpueMHUITBA iMeHi akasiemika @. I. Bypuaka HamionanbHOT akaiemMil mpaBoOBUX
Hayk YkpaiHu, YKpaina)

KoctsinTun I'ycapoB — 10KTOp 10puanuHUX Hayk, npodecop (HaunionansHuil opuandHuii yHi-
BepcuTeT iMeHi SIpociaBa Myaporo, YkpaiHa);

Harauxis I'yropoBa — 10kTOp 0opuaIuuHuX Hayk, npodecop (IToaraBchkuit tOpuaAMYHUN 1HCTH-
TyT HanioHanbHOTo 10pUINYHOIO yHiBepcuTeTy iMeHi SIpocinaBa Mynporo, Ykpaina);

Tomac JlaByJric — mpodecop (BinbHIOCEKHMI ep:kaBHUN yHIBepcuteT, JIuTea);
Tomac Kuapo — npodecop (BapmiaBcbkuii yHiBepcurert, [Tonbina);

MuxoJsia IHIIMH — TOKTOp IOPUAMYHUX HayK, npodecop, akanemik HAIIpH Vkpainu (Kuis-
CbKMI HallioHaJAbHUM yHiBepcuTeT iMeHi Tapaca IlleBuenka, YkpaiHa);

®apxan KaparycoB — fqoktop ropuauuHNX Hayk, npodecop (IHCTHUTYT mpHBAaTHOTO mpaBa
Kacmiiicekoro yHiBepcurety, Pecriyomnika Kazaxcran);

Emanyeas Kacrennspan — npodecop (Yuisepcuter CrpacOypra, @paHiis);

Kapa-T'epman Kecraep — npodecop (VuiBepcutet M. TroGinreH, Himeuuunna);

Poab¢ Kuinep — npodecop (YuiBepcurer I'ere, HimeuunHa);

Tanen Kepikmae — npodecop (IIkona npaa, TayuliHHCbKUI TeXHIUHUN yHiBepcuTeT, EcTOHIN);

Ouexciii Kot — 10KTOp IOpUAMYHKUX HAYK, CTapuIni qocinauk (HaykoBo-1ocniaHuil IHCTUTYT
MIPUBATHOTO TpaBa i miAnprueMHuIITBa iMeHi akagemika @. I. Bypuaka HamionanbHol akaaemii mpa-
BOBUX HayK YKpainu, YkpaiHa);

Harania Ky3HenoBa — 10KTOp OpUIMYHUX Hayk, npodecop, axagemik HAIIpH Vkpainu
(HarmionanpHa akaneMist MpaBoOBHUX HayK YKpaiHu, YkpaiHa);

Paiinep Kyabme — ipodecop (IHCTHTYT iHO3€MHOTO Ta MIXKHAPOIHOTO PUBATHOTO MpaBa iMEHi
Makca [Tnanka, HimeuunHa);

HMomike Kypymicasa — npodecop (Illkona npasa, Yaisepcurer Bacesa, SInomis);

Ipuna Jlykay — TOKTOp HOpUINYHHUX Hayk, npodecop (KuiBCbkHii HAIllOHAILHUI YHIBEPCUTET
imeni Tapaca [lleBuenka, Ykpaina);

CHerosne Mariosbene — npodecop (Yuiepcurer imeHi Mukonaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboucekuii yHiBepcurer, [Topryrasist);

Bacuap HacTiok — 10KTOp IOpHIMYHUX HAyK, podecop, wieH-kopecnonaeHT HAIIpH Vkpai-
Hu (HauioHanbHui ropuAMYHUN YHIBepcUTeT iMeHi SIpocinaBa Mynporo, Ykpaina);

Kounpan Ocaiina — nokrop dimocodii B ramysi npasa (Bapiascbkuii yHiBepeutert, [Tonblia);

Map’sina [11eHI0K — JOKTOP IOpUIMYHKX HayK, podecop (HaykoBo-1ociigHui IHCTUTYT MpHU-
BAaTHOTO IIpaBa i mianpueMHULTBa iMeHi akanemika @. I'. Bypuaka HanionansHoi akanemii mpaBoBUX
Hayk YkpaiHu, YKpaiHa);

CeitTiiana CepboriHa — JOKTOp IOPUAMYHHUX HayK, rnpodecop, wieH-kopecnonaeHT HATIpH
VYkpainu (HaykoBo-I0CTIIHUI IHCTUTYT JIEP)KABHOTO OYIBHHIITBA Ta MICIIEBOTO CAaMOBPSIIyBaHHS
HamnionaneHoi akaziemil mpaBoBUX HayK YKpaiHu, YKpaiHa);

I3adesa Cromepcebka-MyxoBebka — nipodecop (JlonzuHchkuii yHiBepeuTer, [Toibina);

Kupuno TomameBcbKHil — JOKTOp FOPUANYHAX HayK, AoleHT (YcraHoBa ocBitTu Denepariil
npodeninok binopyci «Mixuaponauii yHiBepcuter “MUTCO”», Pecrybnika binopycs);

@




Kanna Xam3ina — 10oKTOp IOpUINMYHUX HayK, npodecop (Kazaxcpkuil HanioHalIbHUN yHIBEp-
cutet iMeHi Abas, PecriyOinika Kazaxcran);

BikTop IlleBuyk — 10KTOp IOpUAMYHKUX Hayk, npodecop (HarioHansHuiA IOpUInYHUI yHIBEP-
curet imeHi SIpociaaa Myzaporo, YkpaiHa);

Xanc Ioaxim MIpamm — npodecop (Inctutyt CxinHoro npasa YHIBEpCUTETY T€XHOJIOTT, 013-
Hecy 1 nu3aiiny, HimeuunHa);

Paiimynnac FOpka — npodecop (YuiBepcuter Mukosaca Pomepica, JIutea);

IBaH SIKOBIWOK — JJOKTOP FOPUAMYHHUX HAyK, npodecop (HarioHansHU#E HOPUANIHAN YHIBEPCH-
teT iMeHi SpocnaBa Mynporo, Ykpaina);

Outer SIpoleHKO — TOKTOP IOPUIMYHUX HayK, mpodecop, uieH-kopecrnonaeHt HAIIpH Vkpai-
uu (HationansHuii ropuauuHuid yHiBepcuTeT iMeHi SIpociaBa Mymnporo, Ykpaina)

SCIENTIFIC COUNCIL OF THE JOURNAL

Oleksandr Petryshyn — Doctor of Law, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Scientific Council) (The National
Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Barabash — Doctor of Law, Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Yurii Baulin — Doctor of Law, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Law, Professor, Academician of the National Academy of

Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Problems named
after Academician V.V. Stachys of the National Academy of Legal Sciences of Ukraine, Ukraine);

Valentyna Borysova — PhD (Law), Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Garashchuk — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Golina — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Goncharenko — Doctor of Law, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Law, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine, Ukraine);

Oksana Kaplina — Doctor of Law, Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Komarov — PhD (Law), Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entrepreneurship
L ]
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named after Academician F. G. Burchak of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Mykola Kucheriavenko — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Vasyl Lemak — Doctor of Law, Professor, Corresponding Member of the National Academy of
Legal Sciences of Ukraine (The Constitutional Court of Ukraine, Ukraine);

Sergii Maksymov — Doctor of Law, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Olena Orliuk — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the National
Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics and Law of
the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Petro Rabinovych — Doctor of Law, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Sviatotskyi — Doctor of Law, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Law, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Inna Spasybo-Fateieva — Doctor of Law, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Tykhyi — Doctor of Law, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine,
Ukraine);

Yurii Shemshuchenko — Doctor of Law, Professor, Academician of the National Academy of

Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Koretsky Institute
of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Valerii Shepitko — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Olga Shylo — Doctor of Law, Professor, Corresponding Member of the National Academy of
Legal Sciences of Ukraine ( Yaroslav Mudryi National Law University, Ukraine);

Mykhailo Shulga — Doctor of Law, Professor, Corresponding Member of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine)
@




EDITORIAL BOARD

Vasyl Tatsiy — Doctor of Law, Professor, Academician of the National Academy of Sciences
of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the Editorial
Board) (Yaroslav Mudryi National Law University, Ukraine);,

Théo Hassler — Professor (The University of Strasbourg, France);
Flavius Antoniu Baias — Professor (The University of Bucharest, Romania);

Jiirgen Basedow — Professor (Max Planck Institute of the foreign and international private law,
Germany);

Baiesu Sergiu — Doctor in Law, University Professor (Faculty of law of Moldova State Univer-
sity, Moldova);

William Eliot Butler — Professor (The School of Law, University of Pennsylvania, USA);

Yurii Bytiak — Doctor of Law, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Stanislav Buka — Professor (Baltic International Academy, Latvia);

Yermek Buribayev — Doctor of Law, Professor (Abai Kazakh National Pedagogical University,
Kazakhstan)

Csaba Varga — Professor (The Institute of Legal Studies, Hungarian Academy of Sciences,
Hungary);

Anatolii Getman — Doctor of Law, Professor, Academician of the National Academy of Legal
Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Yevhen Hetman — Doctor of Law, Professor (The National Academy of Legal Sciences
of Ukraine, Ukraine);

Andriy Hryniak — Doctor of Law, Professor (Academician F. G. Burchak Scientific Research
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Kagpeapa nenimenuiaproi gisavrocmi
Tncmumym xpuminaavro-sukoHasuoi caymicbu
Kuis, Yxkpaina

Amnacracia Oxerina Camocbonox

Hayxoso-aocaignuii uenmp 3 numams gisabHocmi opzaris i ycmaHos
Aeprcasroi kpuminarbro-sukorasuoi cayxcou Yxpainu ma npobauit
Tncmumym kpuminaavro-suxonasuoi cayxcbu

Kuis, Yxkpaina

COUIAABHO MMPABOBHUH AHAAI3 IMPUSHAUEHHS
TPUBAAUX TEPMIHIB IIOKAPAHHA AK AABTEPHATHBH
AOBIYHOMY ITO3BABAEHHIO BOAI

Anorauist. Ocobnusy ysacy ma Hayko8ull OUCKYPC K HAYKOBYI8 MaK NPAKmuKie i npedcmas-
HUKIB 2POMAOCOKUX Ul peNieiiHUX Opeanizayil UKIUKAE NUMAHHS o000 00oYinbHOoCmI 30i1b-
WeHHsl BePXHbOI MedICT NOKapanHs y 6udi no30asienHs 601 na neeHul cmpok. Bono posensda-
€MbCS KPI3b NpUsMy 060X NAPALETbHO NPOMULEHCHUX NI0X0018, Uj0 3 00HO20 OOKY NPASHYMb
30IUCHUMU pepopmy 8 OAHOMY HANPAMKY GUKIIOUHO 3 MEMO NOCUNEeHHs NOKAPAHHS, d Hd
npomusazy uomy, 3 iHwo2o 060Ky, 3anposadHcyroyU MaxKy Hiyiamuey, po3eiioarms MONCIU-
8ICTb BUKOPUCTMANHS T K albmepHamusu, 00 008iuno2o nosdasienns 6oni. 06 ckmueno, Ha
OaHULl MOMEHM, NUMAHHS N08 A3AHHI 3 00GIYHUM NO30AGNEHHAM 80/, MA 0COOAMU 3ACYOHiCe-
HUMU 00 MAK020 8UAY NOKAPAaHHs 6 YKpaini natlmenus 6pe2yib08ani no 8iOHOWEHHIO 00 HOPM
MIJHCHAPOOHO20 3AKOHO0ABCMEA MA CEIMOGOI 8 A3HUYHOI npakmuku. Ykpaina, 4u He cOuna
esponeticoka oepaicasa, o0e i 00Ci He ICHYE MeXaHi3My YMOBHO-00CMPOKOBO20 38LIbHEHHS Ols
008IUHO 3ACYOAHCEHUX, HE38AXHCAIOUU HA Me, WO Ye NUMAHHA 0A8HO Md YCRIWHO 8UPIULYEMbCS
6 inwux kpainax. Hamomicms, 8 yKpaincokomy cycniibcmei ceped epomasii CHOCmepieacmo
3anum Ha kapy (KapanbHy nonimuKy), besneune Y8 si3HeHHsl 310YUHYI6 3 GUCOKUMU NAPKAHAMU,
be3 6ancanHs yceioomMuosamu, wjo nicis 6i00YmMms NOKAPAHHs 60HU NOBEPHYMbCSL 8 CYCRLIb-
cmeo, i Oe3 HanedxcHoi KopekyiuHoi ma peabirimayiunoi pobomu, eexmueroi OiiibHOCMI
neHimeHyiapHoi npodayii, niompumxu 3 6OKy Micyegux spomao, 8oHu OYOymv He 20Mmogi 00
NpaBoCIyXHAHOI nosedinku. Bce suwesuxiadene obymosioe akmyanbHicms 0aHo20 NUMAaHHSA
ma 8uMazae npoeedeHHs: NOCII008HO20 MA TPYHIMOBHO20 HAYKOBO20 00CHIOHCEHHS MOHCIUBOC-
mi niOBUULEHHSI BEPXHLOL MeNCT KPUMIHANbHUX NOKAPAHb 3 0COONUBO MANCKI 3LOUUHU, SIK
anrbmepHamugy 008iUHOMY nosdasieHnto 6oui. Posymue 3anposadoicenns maxoi iniyiamueu
003601UMb 3ACMOCOBYBAMU NOKAPAHHSL 00 0COOU, WO GUUHUIA 3TOYUH, 3 MIHIMATLHOI WKOOOH
L ]

14



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019
[

ons i ocobucmocmi, cnpusimume NOBHOYIHHIN pecoyianizayii ma nosepHeHHIo 0codu 00 cyc-
ninbemea, U AK HACIIO0K, 00360IUMb 3HUUMU PIBEHb 3MOYUHHOCME MA NIOBUWUMU CTNAH HA-
yioHanvbHoi be3nexu 6 Yinomy.

Kuro4oBi cjioBa: BepxHs Meka MOKapaHHs, PecoIiali3allisl, KpuMiHaJbHa penpecis, CMepTHa
Kapa, aHKETyBaHHS.

Yevhen Yll. Barash
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Institute of Criminal Executive Service

Kyiv, Ukraine

Anastasiia O. Samosonok

Scientific and Research Center on the Activities of Bodies and Institutions
State Criminal Execution Service of Ukraine and Probation
Institute of Criminal Executive Service

Kyiv, Ukraine

SOCIO-LEGAL ANALYSIS OF THE IMPOSITION
OF HEAVY TERMS OF IMPRISONMENT
AS AN ALTERNATIVE TO LIFE IMPRISONMENT

Abstract. Both scholars and practitioners and representatives of public and religious organiza-
tions give particular attention and focus scientific discourse on the matter of expedience of in-
creasing the upper limit of punishment in the form of imprisonment for a specified period. It is
considered through the lens of two antipodal approaches that seek, on the one hand, to carry
out reforms in this direction solely for the purpose of adding greater punitive measures, and, on
the other hand, by introducing such an initiative, consider the possibility of using it as an alter-
native to life imprisonment. Objectively, at present, matters connected with life imprisonment
and persons sentenced to this type of punitive measures in Ukraine are the least regulated in
relation to the provisions of international legislation and world prison practice. Ukraine is not
the only European country where there is still no parole mechanism for life sentences, despite
the fact that this issue has long and successfully been resolved in other countries. Instead, in
Ukrainian society we see a demand for punishment (punitive policy) amongst citizens, the secure
confinement of criminals behind bars, without the desire to realize that after serving their sen-
tence, they will return to society, and without proper corrective and rehabilitation work, effective
activities of penitentiary probation, support from local communities, they are not going to be
ready to exercise law-abiding behaviour. All of the above determines the relevance of this issue
and requires a consistent and thorough scientific study of the possibility of raising the upper
limit of criminal penallties for particularly serious crimes, as an alternative to life imprisonment.

Reasonable implementation of such an initiative will allow to administrate punishment to the
perpetrator with minimal harm to their personality, facilitating an appropriate reintegration of
the person into society, and as a result, will reduce the crime rate and improve the state of na-

tional security at large.

Keywords: maximum punishment, reintegration into society, criminal persecution, death pen-
alty, polling.
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INTRODUCTION

Issues of parole for persons convicted to life imprisonment or of improving the
mechanism for replacing life imprisonment with milder punitive measures are con-
stantly being scrutinized by scholars and practitioners alike. An important step in the
consideration of this matter was the decision of the European Court of Human Rights
of April 12, 2019, in the case of Petukhov v. Ukraine (No.2). Thus, the European
Court of Justice ruled that currently in Ukraine every life-term prisoner is suffering
without the “right to hope” of ever being released. The current presidential pardon
system is neither transparent nor predictable. Prisoners do not know what they need
to do to hope for release'. As a consequence, Ukraine, being the number one person
in Europe in terms of life sentences, violates the right of these persons not to be sub-
jected to torture and other ill-treatment or punishment (Article 3 of the Convention).
Academic community, practitioners, representatives of state and non-governmental
organizations that have long been researching this issue, understanding this state of
affairs, in 2017 have sponsored a Draft Law of Ukraine “On Penitentiary System”
No. 2679-VIII dated February 7, 20192, which could solve this problem, but, unfor-
tunately, it has not been yet considered or accepted for unknown reasons.

With that, in attempts to provide the courts of Ukraine with the opportunity to refer
to the case of ECHR “Petukhov v. Ukraine” in their decisions, one of the innovations
that is planned to be implemented is the draft law “On Regulation of Criminal Penalties
for Extremely Grievous Crimes” [1]. This bill envisages amendments to the Criminal
Code of Ukraine (hereinafter referred to as the CCU)? and the Penal Code of Ukraine
(hereinafter referred to as the PCU of Ukraine)*, aimed at streamlining the conditions
of detention of persons in custody, serving sentences by convicts of imprisonment,
imprisonment for a fixed term, and life imprisonment [2; 3]. Amendments to Articles
64 and 68 of the CCU? are designed to improve the sentencing procedure in the form
of life imprisonment, eliminating the possibility of punishing women and persons ac-
cused of committing or attempting to commit a crime, including accomplices who did
not directly participate in commission of a crime. This will ensure a more differenti-
ated approach to the selection of punitive measure and adherence to the principle of
fairness and protection of sensitive categories of offenders. It is also proposed to intro-
duce the possibility of replacing a remanent in the form of life imprisonment with a

' Judgment of the European Court of Human Rights N 43374/02 The case of Petukhov v. Ukraine.
Retrieved from https://zakon.rada.gov.ua/laws/show/974 638

2 Draft Law of Ukraine “On the Penitentiary System” No. 2679-VIII. (2019, February). Retrieved
from http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?7pf3511=62965

3 Criminal Code of Ukraine (2019, November). Retrieved from https://zakon.rada.gov.ua/laws/
show/2341-14

* Criminal Procedure Code of Ukraine (2018, November). Retrieved from https://zakon.rada.gov.ua/
laws/show/1129-15

5 Criminal Code of Ukraine. (2019, November). Retrieved from https://zakon.rada.gov.ua/laws/
show/2341-14
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milder punitive measure and parole of such convicts (amendments to Articles 81, 82 of
the CCU). The proposed wording of Article 18 and the proposal to exclude Article 152-
2 of the PCU are intended to bring the provisions of this Code in line with other amend-
ments. Amendments to Part 7 of Article 154 of the PCU establish a mechanism for
reconsideration of issues of parole in the event of a prior refusal’.

The necessity of this initiative is fuelled by the fact that nowadays there is a hyper-
bolized and subjective perception of punitive measures (which, according to the respon-
dents, should be as severe as possible) and its real potential to influence the crime rate.
Therefore, the state is trying to restrain the growth of crime with severe punitive mea-
sures [4-7]. On the surface it seems like a faster and cheaper way. However, even with
increasing the number of sentences to more severe punishments, the positive effect is
not observed [8; 9].

However, at the moment, society is ambiguous about such legislative initiative due
to its overly tolerant attitude towards prisoners, as against a public request for punish-
ment [10-14]. Nowadays, few people realize that penal law and the policy of executing
sentences, including those not connected with imprisonment and further rehabilitation
of persons serving sentences, cease to exist solely within the legal framework and the
scope of responsibility of executive bodies implementing the national policy on execu-
tion of punitive measures and probation, and transcend into the socio-legal framework,
becoming the responsibility of the entire society [15; 16].

Within the framework of such legislative initiative, at the meeting of the subcom-
mittee on reform of the penitentiary system, activities of the bodies of execution of
punitive measures and probation of the Verkhovna Rada of Ukraine Committee on
Legislative Support of Law Enforcement together with the Ministry of Justice of
Ukraine, on June 21, 2018, the decision was adopted to conduct an opinion poll of law
enforcement workers, scholars, and the public so as to identify the expedience of ag-
gravating the maximum punishment in the form of imprisonment for a specified period.
The survey was carried out using the Google Forms Online Survey between July and
August 2018.

1. THEORETICAL OVERVIEW

1.1 Current state of affairs upon the administration of a sentence of imprisonment for
a specified period

As of the beginning of 2019 in Ukraine, according to statistics of various executive
bodies, public, and international organizations, the number of persons sentenced
to life imprisonment in Ukraine is approximately 2000 persons (absolute figure is
impossible to indicate, since the data of different sources varies and the specified

' Explanatory Note to the Draft Law of Ukraine on Amendments to Certain Legislative Acts of Ukraine
on the Administration of Life Imprisonment Sentence. Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2/
webproc34?id=&pf3511=52660&pf35401=318463
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indicators fluctuate from 1548 in one case to 1809 in the other; unfortunately, official
statistics are not yet published). With such index, Ukraine ranks first among Euro-
pean countries [17—-18]. For comparison, there are only four countries in Europe that
have a situation similar to the one in Ukraine in terms of life imprisonment: Turkey
(126 people are imprisoned for life), Lithuania (118), Hungary (41) and Bulgaria
(24). That is, Turkey is the closest second, and even then it has 12 times less “future-
less” lifers. At the same time, Ukraine is ranked in the top five by the same indica-
tor in the world. Only the USA (53 290 convicts), Kenya (3676), Thailand (3176)
and Argentina (2282) pass the country, which, in contrast to Ukraine, have already
implemented a certain mechanism of early release [19]. By years, life imprisonment
sentence was administered: in 2016 — for 27 persons, in 2017 — for 21 persons; par-
doned: in 2006 — 1018 persons, in 2007 — 962 persons, in 2008 — 855 persons, in
2009 — 573 persons, in 2010 — 146 persons, in 2011 — 4 persons, in 2012 — 21 per-
sons, in 2013 — 16 persons, in 2014 — 2 persons, in 2015 — 67 persons, in 2016 — 67
persons, in 2017 — 139 persons [20].

No proper conditions of detention have been created for this category of convicts
yet. Currently, convicts sentenced to life imprisonment serve their sentences in 12 co-
lonies (sectors) and 22 detention centres. And life imprisonment, unlike all other types
of sentences, has a unique property — a constant increase in the number of convicts (an
average of 100 persons per year). The punitive practices of the judiciary also contribute
to the unjustified increase in the number of convicts sentenced to life imprisonment.
The increase in this category of convicts will inevitably affect the views of the popula-
tion, as more and more citizens from the closest social environment are actually drawn
into the field connected with administration of this punitive measure. The revision also
requires the existing possibility of applying life imprisonment to women, which has
long been abolished in all European countries. There are currently 23 convicted wom-
en in Ukraine, meaning that this practice fails to perform significant proactive or pre-
ventive function.

Therefore, the separate issues of executing this sentence and considering the pos-
sibility of early release or replacement of the undeliverable part of the sentence with a
milder sentence for life imprisonment convicts requires the search for new forms of
implementation.

1.2 International practices of administering a sentence of imprisonment for a specified
period

As defined by experts in international standards for treatment of convicts, the deci-
sion as to whether a life-term prisoner poses a threat to society is always controver-
sial. One of the most important steps in identifying an effective life imprisonment
policy is to develop a fair, well-considered and humane procedure that will evaluate
the readiness of a life-long prisoner to be released. International documents, unlike
L ]
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Ukrainian national legislation, do not contain any obstructions to the premature re-
lease of such a person. The idea behind such an initiative is consistent and falls in
line with the requirements of international standards in this field. Since 1976, the
Committee of Ministers of the Council of Europe has adopted a series of resolutions
and recommendations on long-term and life sentences for prisoners, which include
rules on the possibility of early parole of all categories of prisoners.

Furthermore, the requirement of a real possibility of early release is a component
of the provision enshrined in the case law of the European Court of Human Rights
regarding Article 3 of the European Convention for the Protection of Rights and Fun-
damental Freedoms (Laszl6 Magyar v. Hungary, 20 May 2014 (claim no. 73593/10),
(Vinter v. the UK (no. 66069/09, 130/10 and 3896/10), Kafkaris v. Cyprus (Grand
Chamber, no. 21906/04), Léger v. France (19324/02) [1]. In these judgments, the Eu-
ropean Court concluded that, when domestic legislation does not provide for a revision
of a life-term imprisonment sentence or the possibility of an early parole, life imprison-
ment would not meet the standards of Article 3 of the Convention.

The requirement to provide for the possibility of early parole of convicts sentenced
to life imprisonment is also contained in the standards developed by the European
Committee for the Prevention of Torture (Memorandum on “Actual/Real Life Imprison-
ment” (CPT (2007) 55) and many other standards. This requirement is also justified
from the standpoint of safety of society, which has been confirmed and validated by
scientific research in the field of criminology. Life sentences are the only category of
convicts who cannot be released on early parole, despite the fact that this issue has long
and successfully been resolved in other countries. Thus, according to statistics published
by Council of Europe experts, convicts sentenced to life imprisonment, who are subject
to early parole, are least likely to be repeatedly put behind bars, as they are well aware
that if they deviate from the straight line they are required to follow, they will be sen-
tenced again, and this time to death. Furthermore, they are aging, and therefore it has
to be considered that age also cures villainy [3].

In most countries where life imprisonment may be administered, there are estab-
lished mechanisms of consideration of a proposal regarding the revision of a sentence
after serving a minimum period of imprisonment established by law. Such mechanism
is integrated within the framework of law and sentencing practice, is provided for in
the legislation of thirty-two countries: Albania (25 years), Armenia (20), Austria (15),
Azerbaijan (25), Belgium (15 — with an extension to 19 or 23 years for repeat offend-
ers), Bulgaria (20), Cyprus (12), Czech Republic (20), Denmark (12), Estonia (30),
Finland (12), France (usually 18, but 30 years for certain murders), Georgia (25), Ger-
many (15), Greece (20), Hungary (20, unless adjudged otherwise), Ireland (preliminary
examination by the Parole Board after 7 years, with the exception of particular cases
of murder), Italy (26), Latvia (25), Liechtenstein (15), Luxembourg (15), Moldova (30),
Monaco (15), Poland (25), Romania (20), Russia (25), Slovakia (25), Slovenia (25),
@
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Sweden (10), Switzerland (15 years that are reduced to 10 years), the former Yugoslav
Republic of Macedonia (15) and Turkey (24 years, 30 years for aggravated life impris-
onment and 36 for the total sentence with aggravated circumstances of life imprison-
ment). In Scotland, upon sentencing to life imprisonment, the judge is obliged to set a
minimum term, despite the likelihood that such a period would exceed the rest of the
natural life of the prisoner [20].

Thus, it can be concluded that effective mechanisms of settlement of this issue have
long existed in a number of foreign countries for a long time, and considering the pe-
culiarities of the national model of the State Penal Service of Ukraine and probation
may be integrated into the Ukrainian legislation.

2. MATERIALS AND METHODS

In accordance with the stated purpose and tasks, the author used a set of both gen-
eral scientific and special methods and techniques of scientific cognition, the use of
which allowed to thoroughly analyse the range of issues related to the purpose of
punishment. The statutory basis for the study consists of the Constitution of Ukraine,
the Criminal and Penal Codes', the current legislative acts and their delegated legis-
lation, draft regulations governing relations in the field of execution and service of
criminal sentences.

The methods of comparative law and documentary analysis were used to identify
the shortcomings of the legislation governing the order of sentencing and relief from
punishment in the form of life imprisonment, both in Ukraine and in the world. The
statistical method enabled the analysis of statistics on persons sentenced to life impris-
onment and the practices of administering the sentence in the form of life imprisonment.
With the help of the analytical method, the results of the survey were analysed as to the
expediency of increasing the maximum punishment in the form of imprisonment for a
specified period. The method of statistical analysis allowed to examine the survey results
in detail by each section, and the comparative law method allowed to compare them
according to particular criteria. In this regard, the paper not only reveals the respondents’
opinions on the questions asked, but also traces the relationship of the answer depend-
ing on a number of factors, such as the job title (line of work). The prognostic method
is applied to forecast the legal regulation of this issue in the future. In addition, the
method of legal forecasting is used, which forms the possibility to continue the study
of this issue on the basis of previously obtained results, and as a consequence, the
implementation of international provisions in the legislation. 804 specialists took part
in the survey (Tables 1, 2).

' Constitution of Ukraine. (2019, February). Retrieved from https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2 %D1 %80; Criminal Code of Ukraine (2019, November). Retrieved
from https://zakon.rada.gov.ua/laws/show/2341-14; Criminal Procedure Code of Ukraine (2018, Novem-
ber). Retrieved from https://zakon.rada.gov.ua/laws/show/1129-15
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Table 1. Number of respondents
Job title (line of work) Number Percentage
Advocacy 61 7.60%
Universities 6 0.70%
Public organizations 1 0.10%
Public activists 1 0.10%
State Penal Service 83 10.30%
National Police of Ukraine 165 20.50%
NGO 1 0.10%
Convicted 1 0.10%
Political party 1 0.10%
Prosecutor’s Office 392 48.70%
Security Service of Ukraine 65 8.00%
Court 27 3.40%
Table 2. Respondents’ length of service
Years Number Percentage
1-3 94 11.7%
4-8 223 27.8%
9-15 267 33.1%
over 15 220 27.4%

3. RESULTS AND DISCUSSION

On the basis of the Verkhovna Rada of Ukraine Committee on Legislative Support
of Law Enforcement and the Ministry of Justice of Ukraine, in the task force on
penitentiary reform, in order to study the expedience of solving the issue of increas-
ing the maximum punishment in the form of imprisonment for a specified period
for extremely grievous crimes, an initiative was proposed to research the opinions
of scholars, representatives of public and religious organizations, lawyers and law
enforcement officials [21]. In reacting to the question “In your professional opinion,
is the maximum limit of imprisonment for a specified period of 15 years established
by the Criminal Code of Ukraine sufficient?”, respondents’ answers are indicated in
Table 3.

@

21



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

Table 3. Answer to the question: “In your professional opinion, is the maximum
limit of imprisonment for a specified period of 15 years established by the Criminal

Code of Ukraine sufficient?”

the gravity, the recurrence, etc., the personality of the offender,
the circumstances in which the crime was committed

Answer options Number | Percentage
Yes 231 28.7%
no, it’s worth raising 495 62.3%
no, it’s worth reducing 7 0.8%
difficult to answer 49 6.1%
No answer 5 0.6%
this is not a priority issue, crime prevention first 2 0.2%
Return the death penalty 1 0.1%
Increasing the punishment limit is impractical because of the 2 0.2%
negative conditions of serving the sentence for convicts, which
aggravates their psychological state
Increase for cumulative sentences 1 0.1%
The limit is acceptable because a punitive measure can be 2 0.2%
administered in the form of life imprisonment
It depends on the totality of the circumstances: the type of crime, 11 1.4%

The following question of the survey was posed to judges, prosecutors, advocates.

In your activity, did a situation occur that, upon adjudging, sentencing to 15 years of
imprisonment was considered to be insufficient due to the gravity of the crime commit-
ted, while life imprisonment was considered too harsh of a sentence? (Figure 1). Instead,
answers to the question “Is it advisable to increase the maximum punishment in the form
of imprisonment for a specified period for extremely grievous crimes in articles that

provide for punishment in the form of life imprisonment?” formed as follows (Table 4).

Table 4. Answer to the question: “Is it advisable to increase the maximum punish-
ment in the form of imprisonment for a specified period for extremely grievous crimes
in articles that provide for punishment in the form of life imprisonment?”’

Answer options Number Percentage
Yes 481 60%
No 245 30.5%
Difficult to answer 63 7.8%
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=Yes =MNo -There were no such situations

Figure 1. Answer to the question: “In your activity, did a situation occur that, upon
adjudging, sentencing to 15 years of imprisonment was considered to be insufficient
due to the gravity of the crime committed, while life imprisonment was considered too
harsh of a sentence?”

Some respondents, upon answering “No” pointed out that this is connected with
the fact that currently the state has absolutely no right to administer punishment in the
form of life imprisonment, as there is no effective protection of the defence party and
lack of trust in court. There are also answer options: not to increase maximum punish-
ment, but to widen the range of crimes for which it would be possible to administer a
punishment in the form of a life imprisonment. Some respondents supported the return
of the death penalty. In contrast, an opinion was expressed that life imprisonment is a
disguised version of a death penalty, and that is why life imprisonment must be aban-
doned and maximum punishment be increased. There are also propositions for the use
of life imprisonment only in individual cases for crimes against a person. The range of
such answers is 0.1% — 0.3 %.

In turn, the range of answers to the question “What maximum period of imprison-
ment would be expedient?”” was considerably wider (Table 5).

Table 5. Answers to the question: “What maximum period of imprisonment would
be expedient?”

Answer options Number Percentage
15 years. 17 2.1%
20 years. 115 14.3%
25 years. 274 34.1%
30 years. 150 18.6%

up to 35 years. 1 0.1%
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Answer options Number Percentage
35 years. 2 0.2%
40 years. 1 0.1%
45 years. 2 0.2%
50 years. 4 0.4%
60 years. 1 0.1%
Difficult to answer. 2 0.2%
Answer is “no” 22 2.7%
Life-term. 6 0.6%
Death penalty 5 0.5%

A number of respondents to this question stated that the punishment boundary was
irrelevant; the penitentiary system requires to be reformed as it does not provide for
correction as of today. There were also options that suggested a maximum period only
for cumulative sentences, or for their particular type, or only for a specific category of
persons. That is, a total of 52.7% of respondents suggested increasing the maximum
period of imprisonment to 25 — 30 years. Answers to the question “Is it advisable to
increase the maximum punishment in the form of imprisonment for a specified period
for extremely grievous crimes in articles that provide for punishment in the form of 15
years of imprisonment?” were as follows (Figure 2):

600
500
400
300
200

o 68.50% 2330% 6.10% 0.60%
1]

Yes No Difficult to answer Yes, for particular

crimes

mMumber m Percentage

Figure 2. Answer to the question: “Is it advisable to increase the maximum punish-
ment in the form of imprisonment for a specified period for extremely grievous crimes
in articles that provide for punishment in the form of 15 years of imprisonment?”
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A number of respondents, in answering this question, reiterated the above opinion
that from a psychological standpoint a person is corrected or not corrected within three
years, and therefore increasing the maximum punishment is inexpedient. Again, some
noted that this issue was not a priority. Respondents were also able to propose a maxi-
mum period of imprisonment that would be appropriate (Table 6).

Table 6. Respondents’ versions regarding the maximum period of imprisonment

Answer options Number Percentage
15 years. 19 3.03%
20 years. 169 26.9%
25 years. 263 42%
30 years. 142 22.6%
up to 35 years. -
35 years. -
40 years. -
45 years. 1 0.15%
50 years. 3 0.47%
60 years. 1 0.15%
Difficult to answer. 2 0.31%
Answer is “no” 24 3.83%
(not needed; not expedient)
Life-term. 3 0.47%
Death penalty 1 0.15%
Total: 626

Particularly noteworthy are the questions:
“I support the increase of the maximum punishment in the form of imprisonment
for a specified period for extremely grievous crimes in articles that provide for life

imprisonment because”: (Table 7).

Table 7. Analysis of respondents’ answers regarding the maximum punishment

Answer options Number Percentage
No (I do not support it) 52 15.3%
Not enough (15 years is too few and life-term is too long 106 31.2%
Difficult to answer 2 0.59%
Such an increase will promote individualization upon sen- 13 3.83%
tencing
Increasing the maximum punishment will facilitate correction 40 11.7%

25



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

L J
Answer options Number Percentage

This is fair 15 4.42%
For the purpose of complete isolation from society 5 1.4%
This will reduce recurrence rates 13 3.8%
This will be fair 21 6.1%
This will affect the crime rate 6 1.7%
I support it 6 1.7%
This is the experience and practice of European countries 4 1.1%
This will allow to administer alternative punitive measures 11 3.2%
This will allow to administer punitive measures depending 41 12%
on the gravity of the crime and the offender’s personality

Return the death penalty 4 1.1%

Many options were not justified in any way, such as, for instance, “such are the
modern realities”, “this is the way”, “it is better this way”, etc. “I do not support the
increase of the maximum punishment in the form of imprisonment for a specified pe-
riod for extremely grievous crimes in articles that provide for life imprisonment be-
cause”: (Figure 3).

W Number m%

26.10%

1 2

Figure 3. Response to the statement “I do not support the increase of the maximum
punishment in the form of imprisonment for a specified period for extremely grievous
crimes in articles that provide for life imprisonment because...”: 1 — I do not support
it (dash); 2 — 15 years is sufficient for correction; 3 — I support it; 4 — because there is
already a higher limit which is life imprisonment; 5 — only if the moratorium on the
death penalty is lifted; 6 — difficult to answer; 7 — the conditions of sentence and the
judiciary require improvement.

4.60%

20.50%
6%
- 0.50% 0.90%
ARy Sy
4 5

] 7

3
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“I support raising the maximum punishment in the form of imprisonment for a
specified period for extremely grievous crimes in articles that provide for a maximum
sentence of 15 years of imprisonment because”: (Table 8). A number of respondents,
upon answering the question, stated that any changes should consider the gravity of the
crime and other specific cases. Some answers do not carry any scientific load and jus-
tification, such as “for God will forgive”.

Table 8. Analysis of responses to the statement: “I support raising the maximum
punishment in the form of imprisonment for a specified period for extremely grievous
crimes in articles that provide for a maximum sentence of 15 years of imprisonment
because...”

Answer options Number Percentage
I do not support (dash) 60 21.5%
15 years of imprisonment is not enough for correction 71 25.4%
I support it 25 8.9%
Possibility of individualization of punishment 7 2.5%
Only if the moratorium on the death penalty is lifted 2 0.7%
Difficult to answer 3 1.07%
The crime rate will change 10 3.5%
International experience 3 1.07%
The punishment must correspond to the gravity of the 17 6.09%
crime
I think so 30 10.7%
Negative effect of Savchenko’s law 5 1.7%
Will promote correction and reintegration in society 32 11.4%
Life imprisonment is too severe, while 15 years of 14 5.01%
imprisonment is not enough

And with regard to the question “I do not support raising the maximum punishment
in the form of imprisonment for a specified period for extremely grievous crimes in
articles that provide for a maximum sentence of 15 years of imprisonment because” no
detailed answer was given, which evidences that all 100% of the respondents conscien-
tiously support the increase of the maximum punishment, which will lead to the pos-
sibility of creating a more differentiated approach to administration of punishment.

With regard to the question: “In your opinion, what are the consequences of increas-
ing a maximum punishment in the form of imprisonment for a specified period?”
(several options could be chosen), the answer options were as follows (Table 9):
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Table 9. Answers to the question “In your opinion, what are the consequences of
increasing a maximum punishment in the form of imprisonment for a specified period?”

Answer options Number Percentage

The number of convicts sentenced to 15 years of 368 52.8%
imprisonment or more will increase;

The number of sentences to life imprisonment 307 44.1%
will decrease;

Both options 5 0.7%
Nothing will change 14 2.01%
Difficult to answer 2 0.28%

A number of respondents indicated that the main negative consequences of in-
creasing the maximum punishment are: 1) the convicted person will be unable to
reintegrate into society after serving their sentence, 2) administration of punishment
in the form of imprisonment for over 15 years for the totality of crimes committed
may not be proportionate to the criminal offenses committed, 3) retribution will be-
come the only purpose of the punishment. Some believe that this will only lead to
additional costs.

Instead, when answering the question “Is it expedient to increase the maximum
punishment for an accumulation of sentences for extremely grievous crimes in articles
that provide for punishment in the form of life imprisonment?”” the respondents noted
as follows (Table 10):

Table 10. Answers to the question “Is it expedient to increase the maximum punish-
ment for an accumulation of sentences for extremely grievous crimes in articles that
provide for punishment in the form of life imprisonment?”

Answer options Number Percentage
Yes 488 62.6%
No 216 27.7%
Difficult to answer 71 9.1%
Punishment without limits. 4 0.5%

Other respondents believe that such actions are inexpedient, either because of the

ineffective judiciary or due to poor conditions of imprisonment that do not facilitate
correction. There are also unsubstantiated answers. Attitude towards the most appropri-
ate period in such cases is as follows (Table 11):
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Table 11. Analysis of the distribution of respondents regarding the most expedient
term of sentence

Answer options Number Percentage
Gave no answer 4 0.7%
15 years. 9 1.6%
20 years. 10 1.8%
25 years. 215 38.4%
30 years. 152
up to 35 years. -
35 years. 142 27.1%
40 years. 2 0.35%
45 years. -
50 years. 8 1.4%
60 years. 2 0.35%
70-75 years. 2 0.35%
200 years. 1 0.17%
Difficult to answer. 1 0.17%
élrz)ivleZ(lise:d?rolot expedient) 5 0.89%
Life-term. 4 0.7%
Death penalty 2 0.35%

A number of respondents indicated that sentence may be adjudged by cumulative
sentences, or by factoring in all the circumstances of the case. Therefore, the largest
number of responses (215) relates to the increase of the maximum period of imprison-
ment for up to 25 years. However, the law already provides for such a period: “In the
event of punishment in the form of imprisonment, the total period of punishment fi-
nally adjudged for an accumulation of sentences shall not exceed fifteen years, and in
the event that at least one of the crimes is extremely grievous, the total period of im-
prisonment may be more than fifteen years, but it should not exceed twenty-five years”
(Part 2 of Art. 71 of the CCU"). The same applies to the answers to the question “Ts it
advisable to increase the maximum punishment for cumulative sentences for extreme-
ly grievous crimes in articles that provide for a maximum sentence of 15 years of im-
prisonment?” (Table 12)

! Cirminal Code of Ukraine (2019, November). Retrieved from https://zakon.rada.gov.ua/laws/
show/2341-14
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Table 12. Answer to the question: “Is it advisable to increase the maximum punish-
ment for cumulative sentences for extremely grievous crimes in articles that provide
for a maximum sentence of 15 years of imprisonment?”’

Answer options Number Percentage
Yes 564 71%
No 144 18.7%
Difficult to answer 50 6.5%
Life-term imprisonment 3 0.39%
I do not support it 7 0.9%

A number of respondents indicated that punishment could be adjudged for cumula-
tive sentences, or factoring in all the circumstances of the case. Accordingly, the re-
spondents indicated the most expedient adjudication for cumulative sentences or factor-

ing in all the circumstances of the case with such changes (Table 13):

Table 13. Maximum period regarding the adjudging for cumulative sentences, or

factoring in all the circumstances of the case

Answer options Number Percentage
Gave no answer 1 0.16%
15 years 11 1.78%
20 years 15 2.43%
25 years 294 47.8%
30 years 139 22.6%
up to 35 years -
35 years 128 20.8%
40 years 1 0.16%
45 years -
50 years 7 1.1%
60 years 1 0.16%
70-75 years
200 years
Difficult to answer 6 0.9%
Answer is “no” 0.81%
(not needed; not expedient)
Life-term 0.81%
Death penalty 2 0.32%
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In addition, the answers given by the respondents to the question “In your opinion,
what purpose of punishment, first and foremost, is being realized in Ukraine upon
servicing long periods punishment in the form of imprisonment? Please indicate in
order of importance:” should be noted, as, despite the humanization of the punitive
process, the majority still believes that its main purpose is punishment (Table 14).

Table 14. Answers to the question: “In your opinion, what purpose of punishment,
first and foremost, is being realized in Ukraine upon servicing long periods punishment
in the form of imprisonment?”

Primar Must be implemented
Answer options: . y upon executing the Not important
importance
sentence
Retribution 479 179 40
General prevention 207 267 177
Special prevention 160 296 90
Corrections of convicts 274 320 71

The answers to the question “Do you support the opinion that long punishment
sentences complicate reintegration into society for a convict in Ukraine?” are also quite
debatable, as most respondents are aware of the criminal risks associated with the in-
crease of the maximum term of imprisonment. However, they the increase maximum
punishment is supported, and thus, by comparing the answers to this question and the
answers to the question of increasing the maximum punishment in the form of impris-
onment, their contradiction becomes apparent (Figure 4).

Difficult to answer
17%

Yes
45%

No
34%

Figure 4. Answers to the question: “Do you support the opinion that long punish-
ment sentences complicate reintegration into society for a convict in Ukraine?”’

A number of respondents note that imprisonment of a person for any period would
require them to reintegrate into society, regardless of the sentence period. Some say
that if a person committed a crime, they have already “fallen out” of society, and some,
@
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on the contrary, believe that the role of the sentence in the reintegration of a person into
society is greatly exaggerated. There are also some who believe that the reintegration
of individuals into society, regardless of the period of punishment, is the jurisdiction of
penal institutions. (We should also highlight the opinion of those who state that the
conditions in which a person serves a sentence and the national policy that comes into
force after the release of a person from institution of confinement are also important
for reintegration). A separate questionnaire block covered the study of the mechanisms
of release of convicts sentenced to life-imprisonment. Answers to the question “Is the
sole mechanism of pardons sufficient for convicts sentenced to life imprisonment?”’
were as follows (Table 15):

Table 15. Answers to the question “Is the sole mechanism of pardons sufficient for
convicts sentenced to life imprisonment?”

Answer options Number Percentage
Yes 387 49.5%
No 300 38.4%
Difficult to answer 82 10.4%
Even the pardon is redundant 0.76%
Illness 0.38%
Not to release at all 0.38%

A number of respondents noted that the pardon mechanism is ineffective and new
institutions need to be put in place for the release of persons sentenced to life imprison-
ment, but certain abuse may arise due to imperfect judicial and penitentiary systems.
But the opinion of the ineffectiveness of the institution of pardon remains more than
controversial. This, of course, does not mean that the said institution is immaculate and
there is no need to improve the legal regulation of the pardon procedure. It also remains
unclear what “new institutions should be introduced to release convicts sentenced to
life imprisonment”? Do you support the provision of other possibility for release of
persons sentenced to life imprisonment, except for pardon, having served a certain
period and under certain conditions?” (Table 16)

Table 16. Answers to the question: “Do you support the provision of other possibil-
ity for release of persons sentenced to life imprisonment, except for pardon, having
served a certain period and under certain conditions?”

Answer options Number Percentage
Yes 285 36.3%
No 430 54.9%
Difficult to answer 66 8.4%
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Answer options Number Percentage

0.25%

Only where the degree of involvement in the crime 2
was small or partial. If such as in organized crime
groups where the crime is committed by a serial
killer, then no. If this is a crime of negligence or
criminal omission, then yes

Do you support providing life-term prisoners with the opportunity to change their
conditions of detention after serving a certain period and under certain conditions?
(Table 17):

Table 17. Answers to the question “Do you support providing life-term prisoners
with the opportunity to change their conditions of detention after serving a certain
period and under certain conditions?”

Answer options Number Percentage
Yes 442 56.8%
No 269 34.6%
Difficult to answer 66 8.4%

A number of respondents support the specified approach, but on the following
condition: only after correction of such convicts, on the one hand, and upon overcom-
ing negative consequences in the state (such as corruption and abuse of authority), on
the other hand. In your opinion, is it appropriate to introduce a mechanism for review-
ing sentences of persons convicted for extremely grievous crimes at any stage of serv-

ing their sentence? (Table 18):

Table 18. Answers to the question: “In your opinion, is it appropriate to introduce
a mechanism for reviewing sentences of persons convicted for extremely grievous

crimes at any stage of serving their sentence?”

Answer options Number Percentage
Yes 214 27.2%
No 474 60.3%
Difficult to answer 70 8.9%
Yes, but only after a certain period (10 years, 15 25 3.1%
years, 25 years, 2/3 of the sentence)
Review for newly discovered circumstances. 3 0.38%

Do you support the principle of saving repression and promoting the practice of

applying alternative sanctions? (Table 19):
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Table 19. Answers to the question “Do you support the principle of saving repres-
sion and promoting the practice of applying alternative sanctions?”

Answer options Number Percentage
Yes, because the minimum necessary punitive measure 45 6.1%
should be applied
Yes, because the main thing is not to punish the criminal, 197 26.8%

but to protect and restore the rights and interests of
citizens who were violated as a result of their criminal
assault

No, because the punishment must correspond to the 349 47.5%
gravity of the crime and be as severe as possible

In part, because imprisonment is the main way to 143 19.4%
influence crime rates

A number of respondents noted that the principle of saving criminal repression can
take place, but without violating the basic principles of sentencing, guaranteeing the
rights and freedoms of all participants, both criminal and penal legal relations, and
ensuring the security of society [22].

CONCLUSIONS

Having considered the results of the study, the following conclusions were drawn:

1. Respondents, upon answering the questions asked, somewhat distort the notion
of the purpose of punishment, placing the emphasis on the retribution. Furthermore, in
their opinion, it is achieved by placing a person in penitentiary institutions for as long
as possible, which is exactly the main purpose of punishment and is carried out solely
with the aim of isolating socially dangerous elements until their reintegration into so-
ciety in order to ensure the safety of latter.

2. That is why nowadays it should be emphasized that the decisive factor for deter-
mining the content and orientation of the doctrine of criminal law is the state’s approach
to understanding the essence of punishment, its purpose, system and types, grounds for
release and other related issues. In evaluating the current situation, it should be acknowl-
edged that in the future, the national penal policy should be based on the refusal from
a correctional labour approach to punishment and the transition to a modern rehabilita-
tion (restoration) system, which in the course of the corrective influence on the con-
victed person will induce them to first change their behaviour from unlawful to accept-
able in the society. And in the future, such “law-abiding” behaviour could cause them
to be psychologically prepared for future positive changes in their consciousness as
well. The probation service, especially the penitentiary, lacks dynamic development,
where volunteers, representatives of local self-government authorities, communities,
L ]
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social educators, psychologists, etc., should work alongside the employees of the au-
thorized body, facilitating the person’s adaptation even after serving a long-term sen-
tence.

3. Unfortunately, among the interviewed scope of persons, there are widespread
anti-humanistic sentiments regarding penal legislation. Firstly, this is connected with
the fact that the respondents are predominantly prosecutors, investigators, workers of
the State Penal Service and Security Service of Ukraine (87.5%), they do not consider
the global tendency (if we consider the legislation of developed democracies, of West-
ern Europe in particular) and the direction of domestic criminal policy to humanize the
criminal liability of persons convicted for commission of crimes. This refers to, for
instance, the Law “On Amendments to the Criminal and Criminal Procedure Codes of
Ukraine Regarding the Humanization of Criminal Liability” dated April 15, 2008, in-
cluding the introduction of the category of misdemeanour offense. In turn, there are
also answers that state that even 15 years of imprisonment is too short of a term for
reintegration into society, although multiple studies confirm that the longer a person is
in places of incarceration, the more difficult it is for them to maintain socially meaning-
ful relationships and return to the law-abiding lifestyle.

4. Respondents’ answers to the main questions of the survey are often contradic-
tory, they do not consider the current rules on the possibility of punishment in the
form of imprisonment for up to 25 years. By the way, there are no examples of ad-
judging of such sentences in Ukraine. Furthermore, a number of respondents take the
term “life imprisonment” too literally, which is actually a conditional title, since
everyone should be aware of the possibility of release, which is now contained in
many of the standards developed by the European Committee for the Prevention of
Torture (Memorandum “Actual/real life imprisonment”(CPT (2007) 55) and many
other international standards for life sentences, therefore it would be advisable to
consider changing the title from “life imprisonment” to “unlimited term imprison-
ment”. And instead of increasing the maximum punishment period, it seems expedi-
ent to consider imposing a sentence for a specific type of crime without being tied to
a specific numerical term, and considering all the circumstances of the case and the
possibility of a differentiated approach to reviewing the case, which will allow to
continue the implementation of the Concept of humanization of the process of en-
forcement of criminal punishments, and take the Ukrainian legislative system one
step closer to the international one.

5. Today, the system of punishment and probation should be human-oriented. It is
the individual, whether the offender, the victim, or the employee, who must become
the nucleus (cornerstone) of system reforms. And respect for human rights, the imposi-
tion of a just punishment, the system of release from it and recovery of damages, the
correctional work, psychological support and social patronage must become the granite
foundations of the doctrine of penal law.

@
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KOMITEHCALIA MOPAABHOI LIKO AW
3ATIOPYHIEHHA IMTPUBATHOIIPABOBHUX 30b0B’SI3AHDb

AnoTauisi. Hezsaoicarouu na neene 600CKOHANEHHSL CYO0B0I NPAKMUKU 3 PO32TA0Y 8I0N0GIOHOT
Kamezopii cnpas, Hapasi 3a1UMAEMbCsl HA038UYALIHO AKMYATbHUM 3A80AHHS 8UPOOUMU eeK-
MUBHI NIOX00U 00 BUZHAYEHHS CPABEONUBO20 00CsA2Y KOMNEHCAYTl, WO NPUCYON’CYIOMbC
VUACHUKAM NPUSAMHONPABOSUX GIOHOCUH 3d 3A80AHY IM MOPALbHY wiKody. Memoto cmammi €
AHANI3 NPABOBO2O ACNEKMY Y NUMAHHI KOMNeHcayii MopanbHoi wikoou. [Ipogionum memooom
00Cni0JICeHHs OY8 aHali3, WO 003804UE 0eMAIbHO PO3IAHYMU U3HAYEH) NPpodIeMy md 3p0-
oumu ps0 8ucHogkis. Bynu oxapakmepuzoeani pisHi meopemuyHi i NpaKmMuyHi ni0xXoou 00
npobaemu KOMREHCayii MOPANbHOI WKOOU, PO32IAHYMI OYMKU GIMYUZHAHUX OOCAIOHUKIB
3 Yb0o2o numanHs. 3 ananizy Hageoenux mooenell nioxo0ie KOMIEHCayii MOPANbLHOT WKOOU, HA
Hauty OYMKY, ¥ 00208IPHUX BIOHOCUHAX € HAUOLIbW 80AIUM MA MAKUM, WO 8I0N08IOAE NPUH-
yuny 006poco8icHOCMI, CNPABEIIUBOCHI MA PO3YMHOCHI, € Nepuiull OnUcanutl nioxio. Adce
came Ccnig8iOHOWEHHS 3A80AHOI WUKOOU MA PO3MIPY CIACHEHHS HA MOPATIbHO BUBIPEHILl OCHO-
81 eapanmyeamume 000epPIUCAHHI WPUOUYHOL PIBHOCIIT CMOPIH 00208IPHUX 8i0HOCUH. Po3ens-
HYmi acnekmu KOMREeHCayii MOPAnbHOT WKoOU 3a 002080PAMU CEIOHUAMb NPO 8ETUKY CXONCICHb
3aKOHO0asyUX nioxo0ie YKpainu ma nioxooig iHO3eMHUX 3aKOHOO0A8YIE, a MAKOoIC NpooIeM,
WO SUHUKAIOMb NPU 3ACMOCYBAHHI HOPM YbO20 THCIMUMYmMY. 3aK0H00as4e 3aKPInieHHs KOM-
nencayii (8iOWK0OY8AHHsL) MOPAILHOL WKOOU auwie 3a iT 3a80anHs dcummiw abo 300po8s 1o
VUACHUKI@ 00208IPHUX NPABOBIOHOCUH He 3a0e3neyye 0XOPOHY iX HeMalHosux npas. Llboco
MOJICHA YHUKHYMU GHECEHHAM 8i0N0BIOHUX 3MIH 00 YUBIILHO20 3AKOHOOA8Ccmea Ykpainu,
32i0HO 3 AKUMU NPABOBUM HACTIOKOM NOPYULCHHS NPAG, 8 MOMY YUCII 1 CHOJCUBAYIE NOCTYe,
Wo nocmasuio nio 3azpo3y ix scumms yu 300po8’s, byoe 8i0UKOOY8AHHS MAmMepianbHOl
i KoMneHcayis MOPAIbHOI WKOOU.

KurouoBi ciioBa: 3akoHOIaBCTBO YKpaiHM, BIAIIKOAYBaHHS, HEMAHOBI BTPaTH, IUBLIBHE Mpa-
BO, HEBUKOHAHHSI JIOTOBOPY.
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COMPENSATION FOR NON-PECUNIARY DAMAGE
FOR BREACH OF PRIVATE OBLIGATIONS

Abstract. In spite of certain refinement of case law in dealing with the relevant category of
cases, the task now remains to work out effective approaches to determining the fair amount of
compensation awarded to participants in private relations for the non-pecuniary damage they
suffered. The purpose of the article is to analyse the legal aspect of non-pecuniary damage. The
leading method of research was analysis, which allowed to examine the identified problem in
detail and draw a number of conclusions. Various theoretical and practical approaches to the
problem of non-pecuniary damage were characterized; the views of domestic researchers on
this issue are considered. From the analysis of the presented models of approaches to compen-
sation for non-pecuniary damage, in our opinion, in contractual relations, the first described
approach is the most successful and consistent with the principle of good faith, justice and
reasonableness. Indeed, it is the correlation of the damage inflicted and the amount of recovery
on a morally verified basis that will guarantee the legal equality of the parties to the contrac-
tual relations. The considered aspects of compensation for non-pecuniary damage under the
treaties testify to the great similarity between the legislative approaches of Ukraine and those
of foreign legislators, including the issues that arise upon applying the norms of this institution.
Legislative consolidation of compensation (recovery) for non-pecuniary damage for the sole
purpose of causing the life or health of the parties to a contractual relationship does not ensure
the protection of their non-material rights. This can be avoided by introducing appropriate
amendments to the civil legislation of Ukraine, according to which the legal consequence of
violation of rights, including the consumers of services, which endangered their lives or health,
will be repair for material damage and compensation for non-pecuniary damage.

Keywords: Ukrainian legislation, compensation, non-pecuniary loss, civil law, non-performance
of contract.

INTRODUCTION

The issue of non-pecuniary damage has always attracted the attention of not only
lawyers [1] but also economists, sociologists, and others. After all, the intangible
(ideal) content of non-pecuniary damage and the associated lack of a natural equiva-
lent between the non-material loss of the victim and their material compensation cre-
ate substantial difficulties in determining the specific amounts of the victim’s proper
@
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compensation [2]. Therefore, in spite of some improvement in the case law on the
consideration of the relevant category of cases, it remains extremely urgent to de-
velop effective approaches to determining the fair amount of compensation awarded
to participants of private relations for the non-pecuniary damage they suffered.

In general, non-pecuniary damage means loss of non-material nature as a result of
moral or physical suffering or other negative effects caused to an individual or legal
entity by unlawful acts or inaction of other persons. The same position is expressed by
R. O. Stefanchuk. Thus, according to the scientist, non-pecuniary damage is not the
physical pain and suffering itself, but losses of non-material nature caused by them. In
a contractual relationship, non-material losses do not arise through any act or inaction,
but as a result of non-performance or improper performance of the contract; for a natu-
ral person such losses are accompanied by suffering, humiliation of honour, dignity,
business reputation, and for a legal entity — only humiliation of business reputation [3].

In accordance with Art. 23 of the Civil Code of Ukraine', non-pecuniary damage
lies, in particular: a) in the mental suffering experienced by the individual due to unlaw-
ful behaviour regarding them, their family members or their close relatives; b) in the
mental suffering experienced by the individual due to destruction or damage of their
property; c) in the degradation of honour, dignity and business reputation of an indi-
vidual or legal entity. However, as noted in the legal literature, the provision of Art. 23
of the Civil Code of Ukraine? can be considered a legislative interpretation of the con-
cept of non-pecuniary damage only with a caveat: it considers the specific features of
non-pecuniary damage in terms of its origin and does not provide a comprehensive idea
of the content of this concept [4].

That is, the definition of non-pecuniary damages that is consolidated in the Civil
Code of Ukraine can hardly be called a universal concept that can be applied to any
contractual obligations. Thus, for example, the collapse of the terms and conditions of
the contract, including the right to compensation of non-pecuniary damage, is a negative
reflection of development of civil relations, and cannot be considered as its normal
stage. In the Civil Code of Ukraine, the legislator defines breach of obligations as a
generic category by indicating its types, without defining its essence’.

1. MATERIALS AND METHODS

Aristotelian and general scientific methods of scientific cognition, such as analysis,
synthesis, concrete definition, etc. were applied in the research. An analysis of the
legislation and case law suggested diversity of opinions in the literature and in the
practice with regard to compensation for non-pecuniary damage in the events of

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

2 Ibidem, 2003.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

°
40



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

breach of obligations on tourist services rendering. Considering the different theo-
retical and practical approaches to the issue of non-pecuniary damage compensation,
attention was paid to the idiosyncrasy of the solution of this issue in the countries of
the Romano-German system of law.

Analysing the current legislation of Ukraine, it was noted that the right to compen-
sation for non-pecuniary damages for non-performance or improper performance of
contractual obligations, including in the field of services, is provided for in the Law of
Ukraine “On Consumer Protection”'. An analysis of the current legislation governing
consumer involvement and case law research has led to the conclusion that there are
no clear and unambiguous provisions regarding compensation of non-pecuniary damage
to consumers upon violation of their rights.

Using the synthesis method, we identified three main approaches to compensation
for non-pecuniary damage in Ukrainian private law doctrine. The first focuses on the
moral and legal evaluation of the offense and certain foreseeable consequences in the
non-material field of the victim. Upon using such an approach to the issue of non-pe-
cuniary damage, one should first and foremost determine the fundamental moral pri-
orities, in particular, the public’s confidence in judicial decisions and their ability to
formulate a sustainable practice in resolving such a category of cases. This should also
factor in the victim’s fault, which is a key component in the fair amount of non-pecu-
niary damage. In addition, the cause-and-effect relationship between the offense com-
mitted and the expected loss in the non-material field should be optimally coordinated.
Thus, the most morally validated understanding of the specifics of this function in the
obligation to compensate for non-pecuniary damages will most fully reflect the non-
proprietary nature of non-material damage.

In the second approach, the focus is on maximizing the specific non-pecuniary
damage inflicted and, accordingly, eliminating specific manifestations. Such approach
is implemented thanks to the compensatory mechanisms existing in tort liability for
pecuniary damage. The third approach is to achieve fairness in the proportion of com-
pensation awarded for violations of personal non-material goods of various kinds, in-
cluding to determine certain limits of expected compensation

2. RESULTS AND DISCUSSION

2.1 Analysis of approaches to compensation of non-pecuniary (non-material) damage
in national legislation

Upon referring to offenses in the field of private law, we shall note that they consti-

tute legal facts that create legal relations between the subjects (clause 4 of Part 2 of
Article 11 of the Civil Code of Ukraine?) and form certain requirements of the latter

' Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/

laws/show/1023-12.
2 Civil Code of Ukraine, op. cit.
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to the delinquent for damages caused by it in its unlawful acts. It is known that, for
a long time, commonplace was the general rule, according to which, in the event of
violation of the terms and conditions of civil contracts, only material damage was
subject to compensation. Non-pecuniary damage was only possible in the event of
tort. For example, S. E. Sirotenko states that moral damages can only be compen-
sated in monetary or other tangible forms in the form of non-contractual obligations
[5]. It is also known that courts have repeatedly tried to equate compensation for
non-pecuniary damage caused to consumers by monetary compensation with a mini-
mum wage or by equalizing compensation for non-pecuniary damage or improperly
rendered service. The specified case law has not received adequate support in the
doctrine of law.

Thus, for instance, M. M. Hudyma fairly states in his study that such judiciary
practice is wrong, because determination of the amount of compensation for non-pe-
cuniary damage should not in any way follow from the price of the contract for the
provision of tourist services, and the amount awarded for compensation should reflect
the real compensation of the consumer’s psychological experiences and be determined
by the tourist’s age, social and financial status in connection with the cost of the service
consumed, the availability of alternative services of the same consumer value, their
accessibility. Upon determining the amount of non-pecuniary damage, the court should
not set the amount depending on the material damage, cost of services, etc., and should
be based on the nature and amount of moral and physical suffering caused to the con-
sumer in each case [6].

At the same time Part 1, 4, 5 of Art. 23 of the Civil Code of Ukraine! stipulate that
a person shall have the right to compensation for non-pecuniary damage inflicted as a
result of violation of their rights; non-pecuniary damage shall be compensated irrespec-
tive of the pecuniary damage to be recovered and disregarding the amount of such
compensation; non-pecuniary damage shall be compensated for on a one-time basis,
unless otherwise stipulated by contract or law. Such legislative approach to the “com-
pensation” of non-pecuniary damage has repeatedly been criticized in the doctrine of
law. However, in our opinion, such a mechanism is correct, because the legislator allows
the subjects of legal relations to regulate the procedure for compensation for non-pe-
cuniary (non-material) damage in the contract at their own discretion. An example may
be the court case No. 641/8022/17 [7].

Thus, the Komintern District Court of Kharkiv considered the case of PERSON 1
versus the Kharkivski Teplovi Merezhi Utility Enterprise on protection of consumer
rights and compensation for non-pecuniary damage. In support of their claims, the
plaintiff referred to the fact that they reside in the apartment at ADDRESS 1 and are
consumers of the services rendered by the Kharkivski Teplovi Merezhi Utility Enter-

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15/
€d20060220/stru.
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prise. Plaintiffs pay for the services rendered in a timely manner, moreover, they have
overpayments as of May 1, 2017. However, from May 18 to October 20, 2017 (with
the exception of two days only, August 22 and 29, 2017), the defendant breached its
obligations and the terms and conditions of the Model Agreement on the Provision of
Centralized Heating, Cold and Hot Water Supply and Drainage as approved by the
Resolution of the Cabinet of Ministers of Ukraine No. 630 dated July 21, 2005 did not
provide hot water services. For five months, the plaintiff was forced to provide them-
selves with hot water. The plaintiff stated that they were an elderly person (90 years
old) and underwent inpatient treatment at the municipal institution “Kharkiv City
Clinical Hospital No. 2”. On discharge from the hospital on May 19, they were
strictly forbidden to lift any objects weighing over 2kg, especially in the postoperative
period. [7].

Referring to these circumstances, including the requirements of the current civil
legislation and Art. 1, 4 of the Law of Ukraine “On Consumer Protection”’, the plaintiffs
asked to collect from the Kharkivski Teplovi Merezhi Utility Enterprise 10,000 UAH
in their favour for non-pecuniary damage. The defendant denied the claims, citing their
groundlessness and lack of guilt of the Kharkivski Teplovi Merezhi Utility Enterprise
in causing the plaintiff’s non-pecuniary damage, since the hot water service was not
provided from May 18 to October 20, 2017 (except for two days 22 and 29 August
2017) due to repair work. Having heard the arguments of the parties, the court con-
cluded that the relationship between the economic entity whose subject of activity is
the provision of housing and communal services (contractor) and the individual and
legal entity (consumer) receiving or intending to receive services of centralized heating,
supply of cold and hot water and drainage are regulated by the Resolution of the
Cabinet of Ministers of Ukraine No. 630 dated 21.07.2005 “On Approval of the Rules
for the Provision of District Heating, Cold and Hot Water Supply and Drainage Supplies
and the Model Contract for the Provision of District Heating, Cold and Hot Water Sup-
ply and Drainage Services™. The plaintiffs are registered and permanently reside at:
ADDRESS 1 and are the consumers of the services provided by the defendant of the
Kharkivski Teplovi Merezhi Utility Enterprise. The terms and conditions of cl. 18 of
The Model Agreement establish an obligation for the contractor to compensate for the
damage caused to the property and/or premises of the consumer and/or their family
members, damage caused to their life or health as a result of improper provision or
failure to provide services, including non-pecuniary damage in the manner and the
amounts to be determined in accordance with the law and this agreement.

' Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/
laws/show/1023-12.

2 Resolution of the Cabinet of Ministers of Ukraine “On Approval of the Rules for the Provision of
District Heating, Cold and Hot Water Supply and Drainage Supplies and the Model Contract for the
Provision of District Heating, Cold and Hot Water Supply and Drainage Services”. (2005, July). Retrieved
from https://zakon.rada.gov.ua/laws/show/630-2005-%D0 %BF.
®
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In view of the above, the court found that the defendant had not been provided with
evidence of not providing hot water services to the plaintiff’s place of residence and
decided to satisfy the claim in part, in particular, to recover from the Kharkivski
Teplovi Merezhi Utility Enterprise a compensation for non-pecuniary damage in favor
of PERSON 2 in the amount of UAH 1,000 (one thousand). Other claims are subject
to refusal [7].

Scientific literature often offers certain models of determining the compensation
for non-pecuniary damage. Thus, P. Rabinovich and O. Hryshchuk propose to determine
the non-pecuniary damage by factoring in the following: 1) proceeding from the joint
evaluation of the facts of the case; 2) proceeding from the victim’s subjective evaluation
of the factual circumstances of the case, including the depth and duration of the psy-
chological suffering that emerged through the unlawful acts; 3) a comprehensive ap-
proach that combines the previous two [8]. According to V. D. Prymak, the determining
criterion for constructing and classifying various models of fair amount of compensa-
tory penalties applicable in the event of violation of the personal non-material rights of
the subjects of civil law, are: 1) a certain vision of the essence of non-pecuniary damage
and the purpose of its compensation; 2) the focus of the proposed concept on the pre-
dominant implementation of certain functions of civil liability; 3) a particular attitude
to the meaning and substantive interpretation of the individual terms of responsibility
(primarily guilt and causation); 4) correlation of the proposed approaches with the
legislative criteria for specifying the amount of compensation for non-material ex-
penses; 5) determining the role of judicial discretion and the conditional legal weight
of the various types of evidence that may be presented by the parties to a dispute over
compensation of non-pecuniary damage [9].

Case law indicates that upon considering cases in a court of first instance or in the
court of appeal, a violation of contractual obligations to render tourist services consti-
tutes the basis for compensation for non-pecuniary damage. With that, non-pecuniary
damage is reflected in the suffering caused by the non-provision or improper provision
of services and the necessity of appealing to court to protect their rights. At the same
time, the courts of cassation adhere to the approach set out in paragraph 2 of the
Resolution of the Plenum of the Supreme Court of Ukraine “On judicial practice in
cases of non-pecuniary damage” dated March 31, 1995, in the wording dated February
27,2009', pursuant to which courts are recommended to consider such disputes only
when the right to such compensation is expressly provided for in the Constitution of
Ukraine? or enshrined in legislation establishing liability for non-pecuniary damage.
Accordingly, the courts conclude that in the events where compensation for non-pe-
cuniary damage is not stipulated by the contract concluded by the parties and there is

' Resolution of the Plenum of the Supreme Court of Ukraine “On judicial practice in cases of non-
pecuniary damage”. (1995, March). Retrieved from https://zakon.rada.gov.ua/laws/show/v0004700-95.

2 Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254 %D0 %
BA/96-%D0%B2%D1 %80.
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no law stipulating it in the legal relations between the parties, then the claim for non-
pecuniary damage should be denied. The contractual relations arising between the
parties may not be subject to the grounds of compensation stipulated in Art. 1167 of
the Civil Code of Ukraine', which regulates non-contractual (tort) relations. Instead,
the case law of the European Court of Human Rights has grouped the two main features
by which there are:

— either expressive dominance of the moral factor in evaluating the circumstances
of the case and determining a fair balance of interests of the parties, which implies a
certain absolutization of the presentation of the subject of law enforcement regarding
the adequacy of the compensation burden imposed on the offender;

— or the desire for the most reliable identification and subsequent elimination of the
actual non-material consequences of the offense, determined on the basis of a detailed
study of the individual features of the victim [10].

It should be noted that the positions expressed above by both scientists and practi-
tioners are not convincing enough, because in this case, guided by paragraph 4 of Part
1 of Art. 611 of the Civil Code of Ukraine?, the same requirements (prescriptions either
by law or by contract) would have to be put forward to compensation for material dam-
age, which, of course, would lead to nonsense. In our opinion, a kind of connecting link
in the problem of determining the amount of compensation for non-pecuniary damage
in cases of violation of contractual obligations should be those scientific models and
separate legislative decisions aimed at ensuring equal, guaranteed justice in determin-
ing the amount of compensation for the non-pecuniary losses of the injured individual.
However, this issue still requires further consideration.

2.2 Features of compensation of losses in national legal systems of other states

Considering the chosen course of Ukraine on the adaptation of national legislation
to the EU standards, it can be argued that compensation for non-pecuniary damages
caused by violation of civil contracts has certain specific features in Western states
[11; 12]. Thus, the approach to this issue in Anglo-American law is noteworthy [13].
The doctrine establishes that English lawyers, upon studying the issue of damages,
do not see any difference between material and non-material damage [14]. Any dam-
ages must be recovered if they are genuine and serious, without regard to whether
the damage was caused by wrongful acts or breach of contract [15]. Having sepa-
rated the grounds of liability, the English doctrine does not make the compensation
for non-pecuniary damage dependent on compensation for pecuniary damage and,
does not limit this compensation to the scope of torts only [16].

Thus, the court’s refusal to recover damages cannot be an obstacle to satisfying a
claim for non-pecuniary damage. This issue is especially relevant in the aspect of the

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.
2 Ibidem, 2003.
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service contract, as it usually does not end with a material result. This is directly
pointed out in Part 4 of Art. 23 of the Civil Code of Ukraine!, which states: “non-pecu-
niary damage shall be compensated irrespective of the pecuniary damage to be recovered
and not related to the amount of such compensation”. This means that non-pecuniary
damage can be compensated even in the absence of material damage. An example would
be a transfer contract when, as a result of the bus delay, the passenger was late for a
meeting that was important for his personal development and informative enrichment.
In such circumstances, material damage may not occur, but the fact of causing non-
pecuniary damage is evident and must be compensated [17].

At the same time, the equally problematic issue of determining the amount of com-
pensation for non-pecuniary damage was resolved in a rather peculiar way. It is stated
that, as a general rule, when awarding compensation for pecuniary damage, the court
is not obliged to be guided by the amount of the damage caused: seeing the unscrupu-
lous violator, the court can impose liability on then, not only in the amount of damage
caused, but also more than this amount. Balance in excess of actual damages is non-
pecuniary damage [18]. In our view, the general approach of the English doctrine is a
good one and one that could be used to compensate for non-pecuniary damage for
non-performance or improper performance of the terms and conditions of civil contracts,
since it does not make the institution of non-pecuniary damage derivative, minor, and
such that deserves attention only because it is stipulated by a clearly defined legislative
or contractual rule [19; 20].

The French doctrine traces the departure from the indecisiveness in using the insti-
tution of non-pecuniary damage for contractual liability. In the current context, the
cases of non-pecuniary damage recovery are no longer a rarity for judicial practice.
Decisions in such cases are justified by the courts in that the Civil Code of France? does
not limit the claim for damages in contractual relations by material damage alone. The
basis is Art. 1149 of the Civil Code of France®, which establishes a general rule on
compensation for damage. In addition, it is considered that there are no grounds to ad-
dress the issue of non-pecuniary (non-material) damages depending on whether such
claim is connected with a breach of contract or an offense (tort) [15]. A similar approach
exists in Swiss legislation, where the possibility of compensation for non-pecuniary
damage is provided in principle for tort obligations. At the same time experts note that
the provisions of para. 3 of Art. 99 of the Swiss Obligations Act* allow to extend the
possibility of compensation of non-pecuniary (non-material) damage and contractual
obligations.

' Ibidem, 2003.

2 Code Napoléon. (1804). Retrieved from https://www.legifrance.gouv.fr/affichCode.do?cidTexte=
LEGITEXT000006070721.

3 Ibidem, 1804.

4 Swiss Civil Code. (1907). Retrieved from https://www.admin.ch/opc/en/classified-compilation/
19070042/index.html.
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A separate approach to compensation for non-pecuniary (non-material) damage
exists in legislation of the Federal Republic of Germany. The general provision of § 253
of the Civil Law Book' stipulates that compensation for non-pecuniary (non-material)
damage is possible only in cases expressly stipulated by law. As is evident, the law of
Germany in this matter takes the most cautious position. Widely allowing competition
of claims, the courts of Germany are guided by the rule that non-pecuniary damage for
violation of contractual terms for the provision of services can only be compensated if
the victim has grounds for tort claim at the same time [21]. Thus, by making the pos-
sibility of compensation for non-pecuniary damage dependent on a violation of absolute
rights, the law of Germany significantly narrows the scope for applying the institution
of non-pecuniary damage in violation of contractual obligations, in particular compared
to French legislation.

To summarize the above, we come to the conclusion that the legislation of Ukraine,
which is at the development stage, absorbs the possibilities of several of the approach-
es we have examined. As is evident, this somewhat resembles a similar situation in US
law, namely, in cases where the law allows compensation for non-pecuniary damage,
which so far come down to contracts under which one of the parties must provide per-
sonal services related to the welfare of the other party, and failure to provide or im-
proper performance of the terms and conditions of such contracts entails physical or
mental suffering [22]. Thus, part 3 of Article 23 of the Civil Code of Ukraine? stipulates
that non-pecuniary damage shall be compensated by money, other property, or in an-
other way. From this it follows that the legislator determines the dominant property
form of compensation for non-pecuniary damage. According to R. A. Stefanchuk,
monetary compensation is the only possible form of compensation for non-pecuniary
damage [3]. Considering such approach, the given form of compensation for non-pe-
cuniary damage is the most studied in the legal literature.

With regard to compensation for non-pecuniary damage caused by products danger-
ous to human life and health, we shall note that until recently, a special legislative act
aimed at protecting consumer rights, namely, the Law of Ukraine “On Protection of
Consumer Rights”, provided for a rather controversial norm (part 1 of Art. 4 of the
Law)?, according to which the consumer had the right to compensation for non-pecu-
niary damage caused by products dangerous to human life and health in cases provided
for by law. At the same time, it was this article that generated serious contradictions in
matters of compensation of non-pecuniary damage to consumers in practice. For ex-
ample, we provide the following case. On June 29, 2010, the Plaintiff and its subsidiary
Travel Agency “Proland” (Respondent) entered into an agreement for tourist services,

! The Biirgerliches Gesetzbuch. (1896). Retrieved from http://www.gesetze-im-internet.de/bgb/.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

3 Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/
laws/show/1023-12.
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according to which the defendant undertook to provide them, as a tourist, with the
provision of tourist services for organizing a tourist trip. The plaintiff performed his
obligations in full, but the trip did not take place, since Karya Tour Ukraine LLC (tour
operator) went bankrupt. The plaintiff filed a lawsuit against TA Proland LLC for the
recovery of funds, in which they asked the court to oblige the defendant to pay UAH
25,000 in their favor for violation of the terms of the contract, 1500 UAH for non-pe-
cuniary damage, 120 UAH for expenses connected with information and technical
support of the proceedings [23].

By the decision of the Babushkinskiy District Court of Dnipropetrovsk dated Janu-
ary 24, 2011, the plaintiff’s claim was partially satisfied: UAH 12,500 was recovered
from the Proland SE TA as the cost of the travel services provided, UAH 1,000 for
non-pecuniary damage and UAH 120 for legal costs. In addition, 133 UAH 50 kopecks
of state duty were collected in favour of the state. However, the defendant filed a cor-
responding appeal to set aside the court decision and to refuse the lawsuit [23]. The
panel of judges of the appellate court on claims for non-pecuniary damage established
that the trial court referred to Article 23 Civil Code of Ukraine' and Art. 4 of the Law
of Ukraine “On Protection of Consumer Rights™? and proceeded from the fact that the
plaintiff, instead of the expected quality rest, found themselves in a stressful situation,
not only failing to rest where they wanted, but failing to rest in the summer, as the
defendant did not return the money. Furthermore, the plaintiff did not receive moral
satisfaction from the tourist trip, which indicates that they suffered non-pecuniary dam-
age through the fault of the defendant.

The Court of Appeal of the Dnipropetrovsk Region did not agree with this conclu-
sion, according to which the trial court found that the defendant’s failure to provide
tourist services and the refusal to return the funds paid were dangerous to the plaintiff’s
life and health, therefore the court’s decision to recover non-pecuniary damage in ac-
cordance with paragraph 4 part 1, part 2 of Article 309 of Civil Procedure Code of
Ukraine® shall be subject to cancellation with the adoption of a new decision to refuse
to recover non-pecuniary damage. Unfortunately, such justifications of a court decision
to refuse to satisfy a claim for compensation for non-pecuniary damage to consumers
are not rare [24], although there are isolated cases of satisfaction of claims for compen-
sation for non-pecuniary damage. We shall cite a case as an example.

The plaintiff filed a lawsuit against the Defendant for compensation for material
and non-pecuniary damage. The claims were justified by the fact that, according to the
verdict of the Obukhov District Court of the Kyiv Region dated 06.06.2018, Person_5

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

2 Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/
laws/show/1023-12.

3 Code of Civil Procedure of Ukraine. (2004). Retrieved from https://zakon.rada.gov.ua/laws/
show/1618-15.
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was found guilty of an offense under Art. 124 of the Criminal Code of Ukraine ' and
sentenced to restriction of liberty for a period of one year. In this criminal proceedings,
the plaintiff is granted victim status. A civil lawsuit was not filed in criminal proceed-
ings, so the plaintiff filed a lawsuit in the court and asked to recover pecuniary and
non-pecuniary damage. The representative of the defendant at the hearing did not
recognize the claim, provided a response to the statement of claim, wherein asked to
refuse to satisfy the claim because of its unprovenness and groundlessness, believing
that the defendant compensated the plaintiff for material and non-pecuniary damage
by paying 200 US dollars, about which there is a receipt. After hearing the explanations
of the representative of the plaintiff, the representative of the defendant, having ex-
amined the case file, the court found that according to the expert opinion No.84 of
PERSON_3, INFORMATION 1, according to the medical documentation provided,
injuries were found in the form of a penetrating wound in the chest on the right with
damage to the diaphragm, liver. The detected bodily injuries were formed from the
action of an object with piercing and cutting properties and in the complex are classi-
fied as severe bodily injuries by the criterion of danger to life at the time of infliction.
During the investigation, the plaintiff PERSON 3 wrote a receipt on receipt of cash
assistance in the amount of 200 US dollars, which is recognized by the parties, and
confirmed during the consideration of the case. The plaintiff believes that the funds
received from the defendant do not compensate for all the damage inflicted by the
defendant [25].

On the basis of Art. 23 of the Civil Code of Ukraine? a person has the right to com-
pensation for non-pecuniary damage, which consists, in particular, in the mental suf-
fering that an individual has experienced in connection with unlawful behaviour against
them, their family members or close relatives, including in connection with property
damage. Non-pecuniary damage shall be compensated by money, other property, or in
another way. The amount of monetary compensation for non-pecuniary damage is
determined by the court depending on the nature of the offense, the depth of physical
and mental suffering, the deterioration of the victim’s abilities or the deprivation of their
ability to actualize them, the degree of guilt of the person who caused non-pecuniary
damage, if the fault is the basis for compensation, and also considering other circum-
stances of significant importance. In determining the amount of compensation, the re-
quirements of reasonableness and fairness are factored in.

The plaintiff filed a claim for compensation for non-pecuniary damage caused by
the commission of a crime against him and causing grievous bodily injury. According
to the decision of the Plenum of the Supreme Court of Ukraine “On the practice of
civil courts hearing claims for compensation for non-pecuniary (non-material) damage’”

' Criminal codex of Ukraine. (2001). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

3 Resolution of the Plenum of the Supreme Court of Ukraine “On judicial practice in cases of non-
pecuniary damage”. (1995, March). Retrieved from https://zakon.rada.gov.ua/laws/show/v0004700-95.
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it is mandatory to clarify when resolving a dispute for compensation for non-pecuniary
(non-material) damage: the existence of such damage, the wrongfulness of the action
of'its causer, the existence of a causal relationship between the damage and the wrong-
ful act of the causer and the guilt of the latter in causing it. Consequently, the court
fairly satisfied the claims in full, noting that the plaintiff’s claims for non-pecuniary
damage must be satisfied, because as a result of the crime the plaintiff suffered mental
suffering, suffered stress, was undergoing treatment for a long time, was forced to
change their lifestyle and everyday behaviour [25].

Reflecting on the most reasonable approach to compensation for non-pecuniary
damage in the event of violation of contractual obligations, we pay attention to the com-
pensation model that is most often applied by the practice of the European Court of
Human Rights (hereinafter referred to as the ECHR). Thus, the practice of the ECHR is
based mainly on the fairness and reasonableness of the awarded compensation. That is,
attention is drawn to the moral justification of compensation, and not to a certain kind
of “calculated” component, while factoring in the most diverse circumstances of the
case, in particular the nature of the offense and non-material expenses of the victim, as
well as the duration of their experiences, suffering, etc. In this aspect, we consider it fair
that the ECHR in many decisions relating to compensation for non-pecuniary damage
does not lead to a single algorithm for this compensation and does not specify the ap-
plicant’s non-material losses. At the same time, it reserves the right to resolve the issue
of compensation for non-pecuniary damage at its discretion within the limits of justice
and reasonableness [26]. Therefore, as noted by V. D. Prymak: “moral damage appears
not only as non-material (when it is important to establish the nature of those expenses
that an offense in the creditor’s non-material field could objectively cause), but also as
essentially moral, that is, a legal phenomenon caused by non-pecuniary factors” [9].

In accordance with Art. 16 of the Civil Code of Ukraine !, the right to compensation
for non-pecuniary damage refers to universal methods of protecting civil rights. Con-
sequently, any participant in civil relations on the basis of this article of the Civil Code
of Ukraine can apply to the court with a claim for compensation for non-pecuniary
damage. And in the position, which was contained in paragraph 5 of part 1 of Art. 4 of
the Law of Ukraine “On Protection of Consumer Rights” ? it was said that a consumer
can demand compensation for non-pecuniary damage only if it is caused by products
that are dangerous to human life and health. Without a doubt, such an imperative inter-
pretation is a restrictive right of the consumer. Therefore, it is completely justified to
amend this Article by the Law of Ukraine “On Liability for Damage Caused by a Prod-
uct Defect” dated May 19, 2011 3, which reiterated this paragraph as follows: the con-

! Civil Code of Ukraine, op. cit.

2 Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/
laws/show/1023-12.

> Law of Ukraine “On Liability for Damage Caused by a Product Defect”. (2011, May). Retrieved
from https://zakon.rada.gov.ua/laws/show/3390-17.
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sumer shall have the right “to compensation for property and non-pecuniary damage,
caused due to product shortocmings (product defect), in accordance with the law” [27].

However, in the legal literature there are other opinions on this matter. Thus,
V. P. Paliyuk notes that the provisions of Art. 16, 23 of the Civil Code of Ukraine!,
consolidate the general provisions for compensation for non-pecuniary damage as a
way of protecting subjective civil rights, have the highest legal force in relation to Part
5 of Art. 4 of the Law of Ukraine “On Protection of Consumer Rights™?, which provides
for such a right only if there is any damage to the life or health of the consumer [28].
Disagreeing with the given position, we note that in the ratio of general and special
norms, priority is given to special norms. Moreover, the proposed V. P. Paliyuk’s ap-
proach is impossible due to the problem of compensation for non-pecuniary damage as
a result of violation of civil contracts, including as a result of violation of contracts for
the provision of travel services lying in a different plane, as against the hierarchy of
regulation. Indeed, sometimes the very fact of violation of a civil law contract can pose
a threat to human life and health, for example, non-observance of safety procedures
during blasting operations, etc. In this case, the lack of legislative provision for the
possibility of compensation for non-pecuniary damage for violation of obligations that
pose a threat to life or health of the customer or other persons leads to a decrease in the
degree of implementation of the compensatory function of contractual liability [28].

However, the legislative consolidation in para. 2 of part 3 of Art. 23 of the Civil
Code of Ukraine® of an inexhaustible list of possible criteria for “other circumstances”
for determining the amount of compensation for non-pecuniary damage enables the
assertion of the existence of any methodology for determining this size. After all, situ-
ations are not excluded when in a court case a certain circumstance acquires an inde-
pendent legal significance, which, as a significant circumstance, will be significant for
determining the size of compensation for non-pecuniary damage. In comparison with
it, other, usually significant circumstances, will play a secondary role. Factoring this
in, we support the opinion of V. D. Prymak, that in Art. 23 of the Civil Code of Ukraine*
a model of fair, morally justified compensation is specified [9]. We are convinced that
such a compensation model should be applied in contractual obligations should they
be violated.

Thus, proceeding from the analysis of the above models of approaches to compen-
sation for non-pecuniary damage, in our opinion, the first is the most successful and
consistent with the principle of good faith, justice and reasonableness. Indeed, it is
precisely the ratio of damage and the amount of recovery on a morally verified basis

' Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/ed20060220/stru.

2 Law of Ukraine “On Consumer Protection”. (1991, May). Retrieved from https://zakon.rada.gov.ua/
laws/show/1023-12.

> Civil Code of Ukraine, op. cit.

*  Ibidem, 2003.
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that will guarantee compliance with the legal equality of the parties to the contractual
relationship.

CONCLUSIONS

In summary, it should be noted that the considered aspects of non-pecuniary dam-
age compensation under the treaties evidence to the great similarity of the legisla-
tive approaches of Ukraine and the approaches of foreign legislators, including the
problems that arise when applying the provisions of this institution. First of all, it
draws attention to the lack of detailed legislative regulation of the institution of non-
pecuniary (non-material) damage not only in the countries of the Anglo-American
system of law, where this is determined by the peculiarities of the legal system of
these states, but also in the countries of the Romano-German legal system, including
in Ukraine.

At the same time, it should be noted that judicial and doctrinal interpretations, in
particular ECHR practices, play a major role in the development and improvement of
this legal institution. Compensation for non-pecuniary (non-material) damages arising
from breach of contractual obligations is used by the courts as a remedy for violations
of essentially personal non-material rights and goods. It should be added that the list
of goods protected by non-pecuniary damage has a constant tendency to increase
through judicial interpretation. It is also important to note that the issue of the admis-
sibility of non-pecuniary damage caused by the improper performance of contractual
obligations has in principle been resolved in favour of certain types of contracts and,
moreover, the list of such contracts is constantly growing. Therefore, the legislative
fixing of compensation (compensation) for non-pecuniary damage for the sole purpose
of causing the life or health of the parties to a contractual legal relationship does not
ensure the protection of their non-pecuniary rights. This can be avoided by introducing
appropriate changes to the civil legislation of Ukraine, according to which the legal
consequence of violation of rights (including the rights of consumers of services) that
endanger their life or health, will be compensation for material and compensation for
non-pecuniary damage.

REFERENCES

[1] Galyantich, M. K. (Ed.). (2013). Compensation for non-pecuniary damage: commentary,
legislation, jurisprudence. Kyiv: Yurincom Inter.

[2] Bezkluby, I. A., Kuznetsova, N. S., & Maidanik, R. A. (2014). Liability in Private Law.
Kyiv: Gramota.

[3] Stefanchuk, R. O. (2007). Non-pecuniary damage compensation as a way to protect per-
sonal non-property rights: problems and solutions. University Scientific Notes, 21(1),
67-83.

[4] Bodnar, T. V., Dzer, O. V., & Kuznetsova, N. S. (2008). Contract law of Ukraine. Common
part. Kyiv: Yurincom Inter.

[5] Sirotenko, S. E. (2010). On the question of contractual and non-contractual nature of
moral harm. In P. A. Stefanchuk (Ed.) Personal non-property rights: problems of theory

52



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

[24]

and practice of application: collection of articles and other materials. Kyiv: Yurincom
Inter.

Goodima, M. M. (2012). Consumer protection under the tourist services contract. Kyiv:
Research Institute of Private Law and Entrepreneurship.

Decision in Name of Ukraine. Case No. 641/8022/17. (2018, February). Retrieved from
http://www.reyestr.court.gov.ua/Review/72526979.

Rabinovich, P. M., & Grishchuk, O. V. (2006). The human right to compensation for
moral harm (general theoretical aspects). Lviv: Svit.

Bezkluby, 1. A., Kuznetsova, N. S., & Maidanik, R. A. (2014). Responsibility in Pri-
vate Law. Kyiv: Gramota.

Judgment of the European Court of Human Rights. Case of Parintsev and Others v. Ukraine.
(2007, November). Retrieved from https://zakon.rada.gov.ua/laws/show/974 362.
Malcev, V. A., Kamishansky, V. P,, Slesarev, V. L., Elyazyan, A. S., & Ryzhik, A. V. (2018).
The protection of the right to use the property by the European court of human rights
judgments. International Journal of Civil Engineering and Technology, 10,2013-2019.
Lepin Molina, C. (2019). Legal effects of non-marital unions in Chilean law. Actualidad
Juridica Iberoamericana, 11, 266-293.

Deshko, L. (2018). Application of legal entities to the European Court of human rights: A
significant disadvantage as the condition of Admissibility. Croatian International Relations
Review, 24(83), 84-103.

Voyiadjis, G. Z., & Kattan, P. I. (2017). Introducing damage mechanics templates for the
systematic and consistent formulation of holistic material damage models. Acta Me-
chanica, 228, 3, 951-990.

Galantych, M. K., Grinyak, A. B., Dreshlyuk, A. 1., & Kivalova, T. S. (2011). Compensa-
tion for non-pecuniary and material damage. Kyiv: Yurincom Inter.

Chavez, L. C. (2017). New remedial responses in the practice of regional human rights
courts: Purposes beyond compensation. International Journal of Constitutional Law, 15(2),
372-392.

Panchenko, V. Y., & Mikhaleva, A. E. (2018). Constitutional obligation of a state to com-
pensate for damage sustained by Victims of crimes. Journal of Siberian Federal Univer-
sity — Humanities and Social Sciences, 11, 960-967.

Atiq, E. H. (2019). Legal Obligation & Its Limits. Law and Philosophy, 38(2), 109—147.
Piazza, J., Sousa, P., Rottman, J., & Syropoulos, S. (2019). Which Appraisals Are Foun-
dational to Moral Judgment? Harm, Injustice, and Beyond. Social Psychological and
Personality Science, 10(7), 903-913.

Karmaza, O. O., Sarana, S. V., Fedorenko, T. V., Gurzhii, T. O., & Nefedova, A. V. (2018).
The protection of civil rights and interests in the court. Journal of Advanced Research in
Law and Economics, 9(8), 2622-2630.

Lima Reinig, G. H., & Peteffi da Silva, R. (2017). Reflex damages (Relational Loss) and
damage to psychic health: Nervous schock (Schockschaden) in German Civil Law.
Civilistica.com, 6(2), 147-154.

De La Maza Gazmuri, 1. (2018). Non-pecuniary Damages in Contract: The View of the
Supreme Court. Revista Chilena de Derecho, 45(2), 275-309.

Decision of the Court of Appeal of Dnipropetrovsk Oblast. Case No. 22¢-7181/11. (2011,
June). Retrieved from http://www.reyestr.court.gov.ua/Review/16689687.

Judgment of the Leninsky District Court of Lugansk. Case No. 2-688/12. (2012, May).
Retrieved from http://www.reyestr.court.gov.ua/Review/24173474.

53



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

[25] Judgment of the Obukhov District Court of Kyiv Region. Case No. 372/3073/18. (2019,
April). Retrieved from http://reyestr.court.gov.ua/Review/81120800.

[26] Judgment of the European Court of Human Rights. Case of Kryachkov v. Ukraine. (2006,
June). Retrieved from https://zakon.rada.gov.ua/laws/show/974 050?lang=en.

[27] Boltenkova, Y. V., Sinenko, V. S., Abramova, A. V., Menyailo, L. N., & Gordeev, A. Y.
(2019). Compensation of moral damage in Russia and the Anglo-Saxon legal system
countries. Humanities and Social Sciences Reviews, 7(4), 1296-1300.

[28] Paliyuk, V. P. (2010). Theory and practice of compensation for moral (non-material) harm
in Ukraine (on the example of consumer rights protection). In P. A. Stefanchuk (Ed.)
Personal non-property rights: problems of theory and practice of application: collection
of articles and other materials. Kyiv: Yurincom Inter.

Andrii B. Hryniak

Doctor of Law, Professor

Head of Department of Private Law Problems

Academician F. H. Burchak Scientific Research Institute of Private Law and
Entrepreneurship of National Academy of Legal Sciences of Ukraine
01042, 23-a Rayevskiy Str., Kyiv, Ukraine

Mariana D. Pleniuk

Doctor of Law, Professor

Head of Sector of Contract Law Problems

Academician F. H. Burchak Scientific Research Institute of Private Law and
Entrepreneurship of National Academy of Legal Sciences of Ukraine
01042, 23-a Rayevskiy Str., Kyiv, Ukraine

Suggested Citation: Grinyak, A. B., & Pleniuk, M. D. (2019). Compensation for
non-pecuniary damage for breach of private obligations. Journal of the National
Academy of Legal Sciences of Ukraine, 26(4), 38-54.

Submitted: 26/05/2019
Revised: 28/10/2019
Accepted: 01/12/2019

54



YK 340.12
DOI: 10.31359,/1993-0909-2019-26-4-55
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Absiscoka aabopamopis npas AoguHu i 2p0MagAHUHA
Hayxoso-gocaignuii incmumym gepicasrozo 6ygisHUYmMBa ma Micuesozo
camospsgysanns Hauionarvmoi akazemii npasosux Hayk Yxpainu

ANvsis, Yxpaina

IOPUINYHE 3ABE3IEYEHHA ITPAB AIOJWHH
Y EBPOINENMCbKOMY COIO3I: CYYACHUM CTAH
TATIEPCITIEKTHUBH PO3BUTKY

AHoOTaWis1. Peanizayis nonosicens yeoou npo acoyitiosane uiencmeo 3 €C sumaeac 6i0 Yrpa-
[HU 0CBOECHHSL TOPUOUHHUX CIMAHOAPMIE NPAS8 Ma c800600 OOUHU YbO20 MINCHAPOOHO20 Pop-
mysanna. Cucmema puouyHozo 3abesnevenus npas ioounu y npagi €C npoiiuina mpusanuii
UWAISIX CIAHOGIEHHSL MA PO3GUMKY: 810 NEPEICHO20 3anepeyeis HeoOXiOHOCII GUIHAHHS MAKUX
npas 00 NPUIHAMMSL OKPEMO20 MIdCHapoOHo2o akma — Xapmii €C, nadinenor wopuouiHow
cunoio yemanosuux 0oeogopie €C. Ilpome, ne36adicarouu Ha 3HAUHY ICMOPIIO C8020 CMAHO8-
JIeHHSL A PO3GUMKY, NIOCMAG KOHCMAMy8amu, wo HUHi cucmema saxucmy npag uoounu y €C
0CmamouHo chopmosana i ne nompedye cymmego20 YOOCKOHANeHHS, Hemae. €eponelicbKuil
3akonooaseys ne oomedcuscs nadannam nopmam Xapmii €C cunu ycmanosuyux 002060pie, aie
1t maxooic exkouus 00 Jlicaboncokoeo 00206opy 0608 ’azox €C npueonamucs oo €KILI, uum
61ACHE CMBOPUE CKIAOHY CUMYAYII0 I0PUOUUHO20 OYANIZMY YUHHO20 MA NePCneKmuUgHO20
8pe2YNI0BAHHSL CIMAMYCY cmandapmise npas ma c60600 aoounu 'y €C. 3 00noeo 60Ky, HuHi
enacne Hopmu Xapmii €C ma ecmanosneni na ii ocnosi Cyoom €C cmanoapmu npas ma c60-
600 607100i10Mb BUWOIO IOPUOUUHOIO CULOIO Y NPABOGIIL CUCTIEMI Yb0O20 MINCHAPOOHO20 (op-
MYBAHHA, 3 THULO20, — 3 YMO8 BUKOHAHHA 0008 'A3Ky npueonanua €C oo €KIII, suwum
cmynenem 0608 ’A3K080CHIL Y RUMAHHAX 6U3HAUEHHSL EPONELICOKUX CIAHOAPMIE NPAS TI0OUHU
vy npasosii cucmemi €C sonodimume €KIIJ/I, 3acmocosana y 6ionosioniu npakmuyi €CIL/L
Jns Ypainu 6i0nosiov na 3anumanns, sxi sc menoenyii' y 1opuoudHomy 3abe3neventi npas
moounu nepesascaioms y €C, gniueamume HA UPIULEHHS. NPOOIEMU NOULYKY ONMUMATbHUX
IOpUOUYHUX THCMPYMEHmMIe HaOIudICeHHs: 3akonooascmea Yrpainu 0o npasa €C. Biomak,
Y cmammi 00CAIOACYIOMbCS 0COONUBOCME CIMAHOBLCHHS A PO3GUMKY THCTNUMYMY NPAG Ji0-
ounu y €sponeticoxomy Corosi. Ananizyiomocs nopmu Xapmii pynoamenmanvrux npas €epo-
neticoko2o Coio3y sIK 207106H020 IOPUOUUHO20 THCIPYMEHMY 2APAHMYEAHHI NPAG TOOUHU
Y Ybomy hopmysarHi, a maKoic 00CIIONCYIOMbCA NEPCREKMUBU YOOCKOHANEHHS IOPUOUUHO2O
eapanmyeants npae ma c60600 y €sponeticokomy Coio3i 3 02nsdy na niocomosky /locosopy
npo Ilpueonanus €sponeticokoco Corozy 0o Kongenyii npo 3axucm npas 1o0uHu ma oCHoO-
BONOJIOAHCHUX C80000.

KuouoBi cjioBa: npasa mroaunu, €Bpornelicbkuii Cor3, TpaBO3axyUCHI MPUHIIAITH, XapTis
OCHOBOTIOJIOXKHUX TIPAB.
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LEGAL SECURITY OF HUMAN RIGHTS IN THE EUROPEAN UNION:
CURRENT STANCE AND PERSPECTIVES OF DEVELOPMENT

Abstract. Implementation of the provisions of the Agreement on Association with EU requires
Ukraine to master human rights standards of this international formation. The system of legal
protection of human rights in EU law has come a long way of its formation and development:
from the initial denial of necessity to recognise such rights to the adoption of a separate inter-
national act — the EU Charter, endowed with the legal force of the founding treaties of the EU.
However, despite the considerable history of its formation and development, there are no grounds
to state that the human rights protection system in the EU is now fully formed and does not need
significant improvement. The European legislator not confined to giving the EU Charter the
force of the founding treaties, but also included in the Lisbon Treaty the obligation of the EU to
accede to the ECHR, which in itself created a difficult situation of legal dualism of the current
and perspective regulation of the status of human rights and freedoms standards in the EU. On
the one hand, the norms of the EU Charter and the standards established by the Court of Justice
of the European Union today have the highest legal force in the legal system of this interna-
tional formation; on the other, under the obligation of EU accession to the ECHR, the ECHR,
which has been applied in the relevant ECtHR practice, will have a knack for defining Euro-
pean human rights standards in the EU legal system. For Ukraine, the answer to the question
what trends in the legal protection of human rights prevail in the EU will influence the solution
of the problem of finding optimal legal instruments for approximation of the Ukrainian legisla-
tion to the EU law. Therefore, the article explores the peculiarities of the establishment and
development of a human rights institute in the European Union. The norms of the Charter of
Fundamental Rights of the European Union as the main legal instrument for guaranteeing hu-
man rights in this formation were analysed, as well as the prospects of improving the legal
guarantee of rights and freedoms in the European Union with a view to the preparation of the
Treaty on European Union Accession to the Convention on Human Rights and Fundamental
Freedoms.

Keywords: human rights, European Union, human rights principles, Charter of Fundamental
Rights.

INTRODUCTION

The crisis that Ukraine has faced over the last six years requires decisive steps in the
final definition and, in the end, the real approval of the foreign policy development
vector. On the European continent, for our country, the most promising and effective
directions of integration into the community of European civilisation states are such
international formations as the Council of Europe (hereinafter — the CoE) and the
European Union (hereinafter — the EU). Ukraine has solemnly proclaimed the inten-
L ]
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tion to take a proper place in the world community since the beginning of its state
building, and the first step in this direction was the accession of Ukraine to the CoE
and the corresponding mastering of human rights standards of this organisation. At
a time when the CoE is a promising form of political integration of European coun-
tries, even greater opportunities for cooperation not only in the political sphere but
also in the sphere of economic, social and cultural are opened for Ukraine in such
an international integration association as the EU, an association agreement with
which was signed in March 2014 after fatal events on the Maidan during December
2013 — March 2014.

The change in the top leadership of the Ukrainian State following the election of
the President of Ukraine in May 2019, as well as the re-election of the Verkhovna Rada
in July of the same year, gives hope that the course for Ukraine’s integration into the
EU will receive a new round of development. Moreover, the recent events in the inter-
national arena are convincing enough to show the futility of] it can be said, the danger
of changing the European integration direction of our country’s development.

The implementation of the provisions of the Association Agreement with the EU
requires from Ukraine, among other things, the development of the EU legal system,
in particular the legal rules on guaranteeing fundamental rights and freedoms. The hu-
man rights legal system in the EU has come a long way in development, with some
caveats it can be argued that the complex of legal instruments for guaranteeing human
rights in this international formation has evolved in accordance with the main stages of
deepening the integration ties of European states. However, despite its considerable
history of development, it is an exaggeration to say that the EU’s human rights protec-
tion system is now fully established and does not need significant improvement. There-
fore, the purpose of this article is to investigate the general laws, features and problems
of the legal guarantee of fundamental rights and freedoms in the EU in order to bring
Ukraine’s legal system closer to the EU legal system.

1. MATERIALS AND METHODS

As is known, in the process of scientific activity, in order to obtain knowledge that
objectively reflects reality, one must adhere to the basic tenets of methodology —
the doctrine of the use of approaches and methods, ways and means of scientific
research. The author examines certain contemporary aspects of international legal
protection of human rights, which are related to the processes of legal guarantee of
human rights in the EU — the international formation, with which Ukraine now seeks
to build deep partnerships. As the human rights legal system in the EU has been be-
ing shaped for a long time under the influence of international and European human
rights regulations, in particular the CoE legal acts, the case law of the European
Court of Human Rights (hereinafter — the ECHR), the constitutional traditions of the
Member States is still in the state of active formation; the methodological basis of

®
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the proposed scientific intelligence is a number of general scientific and special legal
methods of knowledge of political and legal phenomena.

This study is based on the hypothesis that the fundamental foundations, qualitative
parameters of the human rights legal system in the EU have developed primarily under
the influence of three human rights sources: the EU itself, the CoE (including ECtHR
practices), as well as constitutional traditions of EU Member States. Therefore, dialec-
tical, comparative legal research methods were applied in the process of studying the
evolution of the establishment and current state of the human rights and freedoms in-
stitute in EU law. In order to study the patterns of influence on the development of the
human rights guarantee tool in the EU, the main stages of development of this very
unique international formation were the historical method of research. The sociological
method of enquiry was used in the process of analysing the application by the Court of
Justice of the EU of the provisions of the Convention for the Protection of Human Rights
and Fundamental Freedoms' (hereinafter — the Euro Convention) in the decision-
making process for human rights and freedoms before and after the granting of the EU
Charter of Fundamental Rights? (hereinafter — the EU Charter) of a formal and binding
nature in the system of sources of EU law.

Such methodological principles, it seems to us, will make it possible to evaluate
and develop the appropriate program as much as possible to adapt the legislation of
Ukraine to EU human rights standards.

2. RESULTS AND DISCUSSION

2.1 The role of the EU Court of Justice in the legal protection of human rights in the
EU

Although in the early 1950s it was generally assumed that respect and protection of
fundamental human rights was the sole responsibility of the CoE (since it was be-
lieved that the institutions of the so-called European Communities (the precursor to
the EU, hereinafter — the EC) operated in certain sectors of the economy, cannot af-
fect the implementation of the principle of protection of human rights), the realities
of political and legal processes between EU Member States have shown that this is
not true. In fact, from the first years of the functioning of the central judicial institu-
tion of the EC — the Court of Justice — it was proposed to decide on the conformity
of the acts of the EU institutions with the constitutional provisions of the Member
States in the field of human rights regulation [1].

For a long time, the principle of respect and protection of human rights has not been
clearly distinguished in such fundamental, founding principles of the EU legal system

' Convention for the Protection of Human Rights and Fundamental Freedoms. (2013). Retrieved from
https://zakon.rada.gov.ua/laws/show/995 004

2 European Union Charter of Fundamental Rights. (2000). Retrieved from https://zakon.rada.gov.
ua/laws/show/994 524
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as the principles of freedom, democracy and the rule of law. Initially, the founding
documents of the EU did not guarantee respect for human rights and fundamental free-
doms in the EU legal system [2]. Thus, until the second half of the 1960s, the Court of
Justice refused to interpret the acts of the EC institutions on compliance with the con-
stitutional provisions of the Member States in order to safeguard rights and freedoms.
In 1959, four complaints were lodged with the Court of Justice in which the issue of
the inconsistency of the decisions of the Supreme Authority was raised (a governing
body established under the Treaty establishing the European Coal and Steel Commu-
nity of 18 April 1951 (hereinafter — ECHR Treaty)) to the constitutional requirements
for the rights of the nationals of the Member States. Having considered these four
cases in a joint proceeding on 15 July 1960, the Court of Justice recognised its compe-
tence to decide the legality of acts of the Supreme Authority under the ECHR Treaty,
but stated that it was not obliged to make such acts compatible with the national law of
the members, except for their constitutional legislation. The Court also noted that “Com-
munity law, as set out in the ECHR Treaty, does not contain any general principles that
would guarantee fundamental rights” [1].

However, further deployment of European integration processes inevitably raised
the problem of ensuring fundamental human rights as one of the top-priority issues of
the EU agenda, prompting the EU Court of Justice to change its position and finally
begin the process of constitutionalisation of the Institute of Fundamental Rights and
Freedoms. An important step in this direction was the Loos case, in which the Court of
Justice stated that, regardless of the Member States, Community law not only estab-
lishes the duties of individuals but also consolidates fundamental rights as part of the
European legal tradition [3]. In addition, the EU Court has stated that “the founding
treaties should be construed as having direct effect and conferring individual rights
which national courts must protect”.

The principle of the supremacy of Community law over the internal law of the
Member States has become particularly important in the field of cooperation mecha-
nisms between the national courts of the EU Member States and the EU Court of Justice.
This principle (first formulated by the Court of Justice in the Costa case) is the valid-
ity and bindingness of Community law rules (including judgments of the Court of
Justice of the European Union as one of the sources of Community law) throughout the
EU and of all European Union law subjects. Thus, the EU Court of Justice cooperates
with the national courts of the Member States, explaining to them European law from
the point of view of the interests of the whole Community and not of the individual
Member States and of their objectives [4].

A further step towards ensuring fundamental human rights was the Stauder case
(1969), in which the Court of Justice ruled that human rights were the part of the gen-
eral principles of Community law protected by it. And later, in the case of Nold (1974),
the EU Court stated that the Community law which it was to interpret was based on the
@
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common constitutional traditions of the Member States and, when shaping the values
of the Community, it would take into account conventions and agreements concluded
with States, Members, as well as the 1950 Convention on the Protection of Human
Rights and Fundamental Freedoms [5] It is worth agreeing with the scientific literature
that the decision in this case is a new step in the development of the case law of the
Luxembourg Court, since it provides for the possibility of that “when interpreting and
applying Community law Court of Justice will be guided and referred to the norms of
international agreements signed by Member States” [1].

Thus, analysing the case-law of the Court of Justice, it is possible to distinguish
two periods of its operation, which are radically different from the approaches used: if
in the first stage, the EU Court of Justice avoided to recognise the problem of the neces-
sity to protect fundamental human rights (directly referring to the fact that the founding
treaties do not contain provisions on human rights protection), whereas since the second
half of the 1960s, human rights protection has been recognised as an integral principle
of EU law [6]. Moreover, thanks to the work of the Court of Justice, the gaps in the
founding treaties of the EU on guaranteeing human rights and freedoms have been
partially overcome. However, even appreciating the progress made in the functioning
of the Court of Justice towards ensuring fundamental human rights and freedoms in the
EU legal order, other EU institutions did not hesitate to point out the limitations of the
Luxembourg Court’s approach in formulating “human rights” principles. In its memo-
randum of 4 April 1979, the EU Commission stated, “Nonetheless, however satisfac-
tory and worthy of approval the method (of human rights protection — author s note)
developed by the Court may be, it cannot rectify at least one of the shortcomings af-
fecting the legal order of the Communities through the lack of a written catalogue of
fundamental rights: the impossibility of knowing in advance which are the liberties
which may not be infringed by the Community institutions under any circumstances.
The European citizen has a legitimate interest in having his rights vis-a-vis the Com-
munity laid down in advance. He must be able to assess the prospects of any possible
legal dispute from the outset and therefore have at his disposal clearly defined criteria.'”

2.2 The establishment of the Institute for Human Rights in the founding treaties of
the EU

It was only 30 years after the founding of the European Community (hereinafter re-
ferred to as the EC) that the Single European Act first made reference to the principle
of protection of human rights. Paragraph 3 of the preamble to the Act states that the
EU Member States are “determined to promote a joint effort to develop a democracy
based on the rights recognised by the constitutions and laws of the Member States,
the ECHR and the European Social Charter” [7].

! Memorandum of the Commission of the European Communities adopted on 4 April 1979. Bulletin

of the European Communities, 1979. Supplement No 2/79. Para 5. Retrieved from http://aei.pitt.edu/6356/
L ]
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The further process of the constitutionalisation of fundamental human rights was
continued by the Treaty of Amsterdam of 2 October 1997, The provisions of this
document have made significant adjustments to the system of treaties establishing the
EU: this is how the principle of respect for human rights and fundamental freedoms,
previously enshrined only in the preamble to the EU Treaty, has become the foundation
of EU integration processes’. In other words, the Treaty of Amsterdam gave the EU
Court of Justice the right to apply to all acts of the EU institutions minimum standards
that are related to the protection of human rights in the way they follow from the com-
mon constitutional traditions of the Member States and international human rights
agreements [8; 9]. In addition to the general changes in the respect and protection of
human rights as an institution throughout the EU, the provisions of the Treaty of Am-
sterdam provided for the introduction of some new aspects, forms of application of the
principle of non-discrimination. The Treaty of Amsterdam has become a qualitatively
new step towards ensuring the principle of non-discrimination: supplemented by Art.
3 (formerly, Article 2) of the EC Treaty states that “ensuring equality between women
and men as a whole, and not just in employment, is one of the objectives of the Com-
munity”.

While assessing the importance of the Treaty of Amsterdam in terms of enhancing
the legal certainty of the human rights institute in the EU, foreign scientists equate its
innovation with the status of a genuine “reform” in the field of human rights in the EU
legal system, clearly enshrining fundamental rights provisions that have now become
part of primary law EU [1].

In general, sharing the opinion of foreign scientists about the importance of the
Treaty of Amsterdam? in the process of completing the full legal “integrity” of human
rights and freedoms, the author thinks that the problems that this treaty has not solved
should be mentioned. Thus, in particular, the intensification of integration processes
between EU Member States was accompanied by the strengthening of legal support,
first and foremost, of socio-economic human rights, whereas in the case-law of the EU
Court, the situation of violations of the same regime of guaranteeing personal rights
with socio-economic rights was threatened [2].

The problem of the correlation of these regimes has arisen in cases where the EU
Court has had to monitor the observance of fundamental human rights in cases of vio-
lations by States of economic freedom, which, in fact, belong to or indirectly affect one
of the human rights. This could be the case, for example, in the event of an EU citizen
being expelled from a Member State (for example, if he violated economic conditions),
thereby destroying the unity of family life (Article 8 of ECHR); or in the case of restric-

' The Amsterdam treaty. (1999, May). Retrieved from http://studies.in.ua/ru/istoriya-gosudarstva-i-
prava-zar-h-stran-shpargalk/3776-amsterdamskiy-dogovr-yogo-zmst-znachennya.html

2 Ibidem, 2000

> Ibidem, 2000
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tions on the free provision of information services by the media directly affecting the
right to freely disseminate information, regardless of frontiers (Article 10 of ECHR)
[5]. In other words, the problem was that the EU judiciary, in particular the activities
of the Court of Justice affected human rights protected by the ECHR, which resulted
in a conflict in international judicial protection of human rights: the same rights were
guaranteed at the same time by two different international jurisdictions, members of
which were the same EU Member States.

Thus, new issues of legal guarantee of fundamental human rights were raised in the
EU legal order, which could not be resolved by further deployment of the EU Court of
Human Rights jurisprudence or simply by adding amendments and adjustments to the
system of founding treaties.

At various stages of the functioning of the EC, questions were raised regarding its
possible accession to the ECHR’s human rights protection system. However, following
a judgment of the European Court of Justice [Opinion 2/94 on Accession by the Com-
munity to the ECHR)] stating that this Court held that the ECT Treaty did not confer
powers on the European Community to join the ECHR, there was a need to find new
ways of qualitatively new guaranteeing human rights and freedoms in the EU. During
Germany’s EU presidency in 1999, it was suggested “at the present stage of the EU’s
establishment to develop a Charter of Fundamental Rights (hereinafter — the EU Char-
ter) in order to explicitly guarantee the Union citizens the highest priority of rights and
freedoms.” Such a document was eventually developed and was “solemnly proclaimed”
by the European Parliament, the Council of Ministers and the European Commission
in Nice on 7 December 2000'. At first, unfortunately, the Charter was not incorporated
into the system of institutions of the EU treaties, even though it was not published in
the “C” series of the official journal and not in the “L” series reserved for law. Thus,
after its proclamation in 2000, the Charter was not legally binding and was first men-
tioned by the Court of Justice in 2006 only in the case of the legality of the Family
Reunification Directive.

The “revolutionary” step in the direction of radically overcoming the new problems
of the legal protection of human rights was to be the Treaty establishing a Constitution
for Europe, which contained a list of rights and freedoms proclaimed in the EU Charter?.
However, without receiving support at the level of national referendums of EU Member
States, it was replaced by the Lisbon Treaty, which entered into force in December 2009.

2.3 The place of the EU Charter in the system of EU law sources

With the entry into force of the Lisbon Treaty on 1 December 2009, the EU Charter?
has gained legal force of the founding Treaties of the EU. It is worth noting that only

' European Union Charter of Fundamental Rights. (2000). Retrieved from https://zakon.rada.gov.ua/
laws/show/994 524

2 Ibidem, 2000

3 Ibidem, 2000
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in the first year of the EU Charter, the EU Court cited its rules more than 30 times,
and in November 2010 for the first time applied the EU Charter as a legal basis for
repealing a number of EU regulations due to their contradiction with the EU Charter
[10]. Taking into account the system of sources of EU law, in particular the division
of such sources according to the degree of their fundamentality into primary and
secondary [11] already established in the scientific literature, it can be argued that
for the EU Court — a body which consistently enforces the principle of priority of EU
law on the national legal systems of the Member States of this formation — after the
entry into force of the Treaty of Lisbon' in the field of priority, the EU Charter, and
not the ECHR, has become of paramount importance, despite the latter is recognised
by the EU as one of the general principles of its legal system which (principles) are
also sources of EU law.

However, the European legislator not confined to giving the EU Charter the force
of the founding treaties, but also included in the Lisbon Treaty the obligation of the EU
to accede to the ECHR, which in itself created a difficult situation of legal dualism of
the current and perspective regulation of the status of human rights and freedoms stan-
dards in the EU. On the one hand, the norms of the EU Charter and the standards es-
tablished by the Court of Justice of the European Union today have the highest legal
force in the legal system in this international formation; on the other hand, subject to
the obligation of EU accession to the ECHR, The ECHR, which has been applied in the
relevant ECtHR practice, will have a knack for defining European human rights stan-
dards in the EU legal system.

In such a situation, it is necessary to find out how the legal practice of the EU
institutions, first of all, the ECJ, is moving. Because the answer to the question of
finding effective ways to optimise the approximation of Ukrainian legislation to EU
law will depend on the answer to the question of what trends in the legal protection of
human rights prevail in the EU. Today, if the EU Court of Justice is of crucial impor-
tance to the norms of the EU Charter, and the EU Court of Justice implements even
those EU Charter norms that implies the same human rights as the rights enshrined in
the ECHR, there is a need for a fundamental adaptation of the human rights law of
Ukraine to the standards of rights of EU person. However, despite formally binding
character of EU Charter norms, the ECHR and the practice of its application by the
retain high legal status in the case law of the EU Court of Justice — the priority given
to Ukraine is the obligations arising from the ratification of the ECHR and the recog-
nition of ECHR decisions as obligatory. The author will examine in more detail the
human rights trends that are currently being pursued in EU law, notably the case law
of the EU Court of Justice.

! Lisbon Treaty. (2009). Retrieved from http://radaprogram.org/infocenter/lisabonskyy-dogovir-
dogovir-pro-reformuvannya-yevropeyskogo-soyuzu
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2.4 Trends in the application of the EU Charter and the ECHR in the case law of the
Court of Justice

The well-known American researcher on international human rights law, a Fellow at
the Harvard University Grainne de Burka calculated the use of the EU Charter' by
the EU Court of Justice from its solemn declaration in 2000 until 2009, when this act
was made legally binding. According to the study, the EU Court of Justice referred
to the EU Charter 59 times during the 9-year period. Moreover, the vast majority of
such references were used as additional arguments. It should also be emphasised that
during the analysed period, the EU Court of Justice applied the EU Charter provi-
sions very systematically — mentioning the provisions of the EU Charter in some
cases, and “forgetting” about them in similar cases. At the same time, according to
similar calculations by the same researcher, during the 1998-2005 period, the EC-
tHR applied the ECHR provisions in its 81 decisions, indicating that the EU Court
of Human Rights had made more frequent use of the provisions of this international
human rights act before the EU Charter gained binding status [12].

According to estimates by another well-known British human rights researcher,
Laurent Schek, during 1998-2005, the Court of Justice relied 7.5 times more frequent-
ly on ECHR provisions than on all other human rights instruments, including the EU
Charter. The researcher also notes that the ECHR’s provisions also prevailed in the
activities of the Advocates General in the same period, and decreased sharply after the
entry into force of the Lisbon Treaty [13]. Therefore, it can be concluded that for a long
time the ECHR and the ECtHR’s practice have been used by the Court of Justice as an
important source of standards in the field of human rights and freedoms, even though
the EU was not (and is not) a party to the ECHR, and therefore did not obliged to com-
ply with its provisions. Adoption of the Lisbon Treaty? has made the EU Charter bind-
ing, giving it equal status with the founding Treaties of the EU.

According to the calculations of Grainne De Burke from the moment of the adop-
tion of the Treaty of Lisbon until the end of 2012, the EU Court of Justice referred to
the EU Charter 122 times, with 27 decisions giving a rather detailed analysis of the
applicability of the EU Charter, and the remaining 95 decisions only mentioning this
document. 10 of the 27 judgments where the ECJ applied the EU Charter also referred
to ECHR provisions and ECtHR practices that were consistent with the interpretation
and application of the EU Charter in specific cases. In the other 95 judgments where
the EU Court of Justice has confined itself to formally mentioning the EU Charter, the
ECHR has been referred to in a similar manner, generally only 10 times [12]. In other
words, during the period 2009-2012 in 122 cases where the EU Charter was applied,

! European Union Charter of Fundamental Rights. (2000). Retrieved from https://zakon.rada.gov.ua/
laws/show/994 524

2 Lisbon treaty. (2009). Retrieved from http://radaprogram.org/infocenter/lisabonskyy-dogovir-
dogovir-pro-reformuvannya-yevropeyskogo-soyuzu
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the ECJ has referred to the ECHR only 18 times. Of these, in 10 cases, the ECJ analysed
relevant ECtHR practices and analysed the feasibility of applying ECHR provisions
and their substantive alignment with the relevant EU Charter provisions. Instead, in the
other 8 cases, the EU Court of Justice limited itself to a formal citation of ECHR provi-
sions, not comparing its content with that of the EU Charter.

The data, according to the author, however indicate that since the EU Charter has
become binding, the frequency of ECtHR references to ECHR provisions and ECtHR
practices has decreased, but instead the number of references to the EU Charter has
increased. Moreover, as the figures above show, the EU Court of Justice today quite
often interprets and applies the provisions of the EU Charter in isolation, refusing to
interpret it through the lens of the ECHR, despite the fact that a considerable number
of the rights enshrined in the EU Charter (their content and scope) have in fact been
“transferred” from the text of the ECHR to the text of the EU Charter. In comparison
to the ECHR, the EU Charter enshrines a much larger list of rights and freedoms, such
as the right to the integrity of an individual (Article 3 of the Charter), freedom of cre-
ativity and science (Article 13 of the Charter), the right to asylum (Article 18 of the
Charter), and a set of unique rights vested in EU citizens (Articles 39 — 46 of the Char-
ter). In general, approving the importance of this document in the EU legal order, the
question arises: can the process of constitutionalisation of human rights in the EU be
considered as completed, and therefore the problems that have arisen at different
stages of European integration have finally been properly addressed? In answering this
question, in author’s opinion, attention should be drawn to certain practical problems
in applying the Charter to protect fundamental human rights.

First, EU Charter norms are binding only on the EU institutions in the exercise of
their powers (in particular when adopting the relevant legal acts), and on the EU
Member States when implementing Union law provisions. Whereas individuals as
subjects of EU law enforcement have limited procedural capacity to challenge acts of
EU institutions for violations of the most recent rights and freedoms enshrined in the
EU Charter. According to Art. 263 of the Treaty on the Functioning of the EU, private
individuals have the right to appeal against an act of an EU institution which is not
addressed to them personally (and the vast majority of those acts are of that nature)
only if such act gives rise to direct legal consequences for them and affects them per-
sonally [14]. These principles (personal and direct nature of the act) have been
elaborated in detail in the case law of the Court of Justice, and, as the scientific litera-
ture indicates, the complexity of adhering to these criteria in practice makes it impos-
sible for individuals to directly challenge acts of EU institutions based on the provisions
of the EU Charter [15].

Therefore, it can be concluded that in order to make full use of the opportunities
arising from the EU Charter, a fundamental liberalisation of the procedural legal status
of private entities is necessary, which will directly enable them to challenge acts of the
EU institutions for violation of fundamental rights and freedoms [16; 17].
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Second, notwithstanding the fact that the Charter is an evolutionary treaty, both in
terms of the nomenclature of human rights guaranteed by it and of their technical and
legal formulation and structuring in different parts of this document, the unduly exces-
sive abstractness of certain provisions is evident. On the one hand, the Charter relates
to the evolution of constitutional law in Europe as a whole, and, on the other, to how
European law itself has evolved. In particular, the Charter enshrines the fundamental
rights identified on the basis of precedents, recognised by the EU Court of Justice as
the unwritten general principles of law of this international entity. It should be noted
that a number of provisions of this act are relatively defined, moreover, purely declara-
tive in nature, which unreasonably broadens the scope of the institutions of the EU
institutions in determining their directions of practical implementation of the provisions
of the EU Charter.

For example, justified criticism is the wording of Art. 37 and 38 of the EU Charter.
Thus, Art. 37 states that “European Union policies should include an increased level of
environmental protection and ensure that its quality is improved in accordance with the
principle of sustainable development”. On the one hand, it is important that this article
provides not only the preservation of the environment, but the high level of its protec-
tion and improvement of the quality of the environment in accordance with the growing
scientific and technological and financial capacities of the EU countries; on the other
hand, the provision does not withstand any criticism in the light of the principle of legal
certainty, in particular as regards the specific possibilities of human behaviour that
would follow from the wording of this article. The lack of clearly articulated environ-
mental human rights (such as the right to a safe environment, the right to reliable envi-
ronmental information, the right to participate in environmental decision-making) is
clearly a disadvantage of the Charter'. Similarly, the wording of Article 38 of the EU
Charter, which also fails to verify the principle of legal certainty, deserves criticism.

Thirdly, the EU Charter (in particular Article 52 § 52) contains provisions under
which the rights and freedoms enshrined in this document must, in the course of its
application, have meaning and scope in accordance with the same rights and freedoms
as enshrined in the ECHR?. This rule is intended to ensure that the principles of human
rights protection enshrined in the ECHR and developed by the ECtHR will be prop-
erly and fully reflected in the case law of the Court of Justice.

2.5 Prospects for EU accession to ECHR

Since the provisions of the founding Treaties in the current version of the EU Treaty
(Article 6) provide for the obligation of the EU to join the human rights protection
system based on the ECHR, it seems that the above issues of inconsistency in the

! European Union Charter of Fundamental Rights. (2000). Retrieved from https://zakon.rada.gov.ua/
laws/show/994 524

2 The Amsterdam treaty. (1999, May). Retrieved from http://studies.in.ua/ru/istoriya-gosudarst-
va-i-prava-zar-h-stran-shpargalk/3776-amsterdamskiy-dogovr-yogo-zmst-znachennya.html
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legal protection of human rights in the EU legal system could be more effectively
solved after recognition of the ECtHR’s binding jurisdiction. After all, the result of
such a move would be to submit controversial issues to an independent, authoritative
international arbitrator such as the ECtHR. In general, the idea of EU accession to
the ECHR has been actively debated by politicians and lawyers since the late 1970s.
However, as noted earlier, in its judgment of 2/94 of 28 March 1996, the Court of
Justice stated that the European Community did not have the necessary powers to ac-
cede to the ECHR, and such a step required the amendment of the founding treaties.
Following the promulgation of such a legal position by an EU court, for a long time
(over 14 years), the process of EU accession to the ECHR did not take place until it
became apparent that the accumulation of the case law of the Luxembourg Court in
the field of human rights protection was based on the application of the EU Charter
provisions (in particular those that fix the same human rights with the rights guaran-
teed by the ECHR) entails a gradual divergence of relevant human rights practices
between the ECJ and the ECtHR. Consequently, negotiations on EU accession to the
ECHR began in July 2010 and resulted in the development of a draft treaty.

Therefore, the author considers in more detail the legal rules that will mediate the
EU accession process to the ECHR and that of particular relevance in the context of
the study, will determine the limits of judicial review of the ECtHR by acts of the EU
bodies after the signature of the relevant treaty (hereinafter referred to as the Accession
Treaty).

Article 1 (b) of Protocol No. 8 to the Accession Treaty requires that such an agree-
ment “provides for the mechanism necessary to ensure that complaints by non-member
States and individual complaints of human rights violations are properly addressed
against an EU Member State or the EU itself”'. At the same time, Art. 3 of this Protocol
stipulates that “nothing in the Accession Treaty shall affect the application of Art. 344
of the Treaty on the Functioning of the EU (hereinafter referred to as the TFEU), and
Art. 6 (2) of the EC Treaty states that “accession to the ECHR will not affect the pow-
ers of the Union as defined in the treaties” [18]. This article requires that “Member
States undertake not to use any other means of dispute settlement concerning the inter-
pretation and application of the Treaties than those specified in this Treaty.” As explained
by the EU Court of Justice in the MOX case, “this provision also applies to all disputes
concerning secondary EU law” [19]. In other words, Art. 344 of the TFEU establishes
a monopoly on the Court of Justice to resolve any dispute that arises between Member
States and affects EU law.

What are the practical implications of the legal provisions that mediate the EU ac-
cession process to the ECHR? First, it is important that the prescriptions of Art. 344 of

' Draft legal instruments on the accession of the European Union to the European Convention on
Human Rights. Retrieved from www.coe.int/t/dghl/standardsetting/hrpolicy/Accession/Working
documents/CDDH-UE 2011 16 final en/pdf
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the TFEU actually serves as a legal basis for preventing the ECtHR from inviting one
EU Member State against another Member State to violate its human rights as a result
of the application of EU law. Therefore, the legal possibilities of recourse to the ECtHR
for the protection of human rights in cases concerning the application by Member States
of EU law are virtually nullified [19]. Second, a similar problem arises in the case of a
hypothetical complaint of human rights violations guaranteed by the ECHR, an EU
Member State against the EU itself, or the EU against its Member State. As the subject
of such a complaint will be in one way or another the problem of interpretation and
application of EU law, such categories of cases will also fall out the jurisdiction of the
ECtHR.

What subjects will have the real procedural capacity to initiate the protection of
human rights in cases arising from relationships initiated by acts of EU law? Complaints
of non-state actors. With regard to individual complaints regarding human rights viola-
tions, they can be considered as effective means of protecting human rights from acts
of the EU institutions and Member States, provided that such factors are taken into
account. It is well known that the issue of human rights protection in the EU legal order
has previously been the subject of consideration of the ECtHR in a number of cases,
among which the case of Boshorus v. Ireland [20] and Mss v. Belgium and Greece [19].
In the first of these, the ECtHR formulated the principle of so-called “equivalent protec-
tion of human rights”. In particular, when considering a complaint against an EU
Member State that has fulfilled its responsibilities under one of the EU regulations, the
ECtHR has stated, “The actions of a State taken to fulfil its legal responsibilities are
justified as long as the organisation concerned is considered to protect fundamental
human rights, both in terms of the material safeguards used and the mechanisms that
ensure their observance in a way that can be considered at least equivalent to that af-
forded by the Convention” [20]. In several subsequent decisions, the ECtHR upheld
and clarified its understanding of the principle of “equivalent protection of human
rights”, in particular with respect to the obligations under Art. 6 of ECHR (Kokkelviss-
seriy v. The Netherlands).

In the case of Mss v. Belgium and Greece The ECtHR considered the treatment of
an Afghan national against Belgium under the Dublin II Regulation. The Belgian au-
thorities took steps to expel the applicant to Greece, which, he said, should not have
been expelled due to cases of inhuman and degrading treatment in Greece of asylum
seekers. The ECtHR opposed Belgium because “EU regulations in this case give the
state some autonomy in actions it has not use”. The ECtHR, therefore, stated that “the
approach developed in Boshorus v. Ireland cannot be applied” [21]. Therefore, if, at the
stage of assessing the admissibility of an individual complaint of a human rights viola-
tion by an EU Member State in the context of fulfilling its obligations under EU law,
the ECtHR concludes that the principle of “equivalent legal protection” should be raised
L ]
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in the complaint, the issue of human rights protection remains in the domain of the EU
Court of Justice. Will this approach contribute to the full protection of human rights?
It seems that the answer to this question will not be difficult. With regard to individual
complaints against the EU itself (despite the fact that such an opportunity to protect
human rights is opened after the signing of the Accession Treaty), it seems that the
number of such complaints, in view of the specific rule of law of the EU, in particular
with regard to decision-making and the distribution of powers between EU Member
States and its organs, will not be big.

The above analysis of the provisions of the EU Treaty of Accession draft, in author’s
opinion, allow the maximum consideration of the EU’s interests in the area of maintain-
ing the EU’s unique (sui generis) legal order, the division of competences between its
institutions and Member States, as well as any interference of “unwanted” entities in
the EU legal system. Moreover, the Treaty of Accession draft, figuratively speaking, so
far overlooks the weak issues of human rights protection by EU institutions and Mem-
ber States that it seems like a document in the form of a protocol of intent rather than
a treaty aimed at giving rise to specific legal consequences. In such a formulation, it
would appear that the Treaty of Accession should have the force of res judicata in the
near future and give the EU full legitimacy in discussing human rights issues with
other countries. However, contrary to all expectations, on 18 December 2014, the Court
of Justice adopted Opinion 2/13 on the incompatibility of the EU Treaty of Accession
with the European Convention for the Protection of Human Rights and Fundamental
Freedoms, with the result that the EU accession to the ECHR is postponed indefinitely
[22; 23].

A detailed analysis of the ECJ Opinion 2/13 of 18 December 2014 clearly requires
separate scientific research. However, it should be noted that the main arguments on
which the EU Court of Justice has based its negative decision are, paradoxically, the
very problems that the document developers sought to exhaustively anticipate and
regulate: 1) ensuring the rule of law of the EU; 2) the principle of good faith coopera-
tion and autonomy of EU law; 3) the principle of the ECJ’s monopoly on conflict reso-
lution; 4) the problem of involving the EU or Member State as co-responders [22].

CONCLUSIONS

The implementation of the provisions of the Association Agreement with the EU
requires Ukraine, among other things, to master the EU legal system, in particular
the legal rules on guaranteeing fundamental rights and freedoms. The system of le-
gal protection of human rights in EU law has come a long way in its formation and
development: from the initial denial of the necessity to recognise such rights to the
adoption of a separate international act — the EU Charter endowed with the legal

force of the founding treaties of the EU. However, despite its considerable history
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of formation and development, it is reasonable to conclude that there is no ground to
call the EU’s human rights protection system fully established system without neces-
sity for further improvements.

The European legislator not confined to giving the EU Charter the force of the
founding treaties, but also included in the Lisbon Treaty the obligation of the EU to
accede to the ECHR, which in itself created a difficult situation of legal dualism of
the current and perspective regulation of the status of human rights and freedoms
standards in the EU. On the one hand, the norms of the EU Charter and the standards
established by the Court of Justice of the European Union today have the highest
legal force in the legal system of this international formation; on the other, under the
obligation of EU accession to the ECHR, the ECHR, which has been applied in the
relevant ECtHR practice, will have a knack for defining European human rights
standards in the EU legal system. For Ukraine, the answer to the question what trends
in the legal protection of human rights prevail in the EU will influence the solution
of the problem of finding optimal legal instruments for approximation of the Ukrai-
nian legislation to the EU law. Today, if the EU Court of Justice is of crucial impor-
tance to the norms of the EU Charter, and the EU Court of Justice implements even
those EU Charter norms that implies the same human rights as the rights enshrined
in the ECHR, there is a need for a fundamental adaptation of the human rights law
of Ukraine to the standards of rights of EU person. However, despite formally bind-
ing character of EU Charter norms, the ECHR and the practice of its application by
the retain high legal status in the case law of the EU Court of Justice — the priority
given to Ukraine is the obligations arising from the ratification of the ECHR and the
recognition of ECHR decisions as obligatory.

EU accession to the ECHR as foreseen in the Lisbon Treaty could end the process
of establishing a dual system of human rights standards in the case law of the Court of
Justice and the ECtHR, even eventually lead to the harmonisation of the EC and EU
human rights standards, but a negative decision of the EU Court of Justice 2/13 of
December 18, 2014, halted this process indefinitely. The EU accession process to the
ECHR can be continued, as it seems to the author, after substantially refining the
Treaty of Accession and amending the founding Treaties of the EU.
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OCHOBH TA ITIEPCIIEKTHBHU BITPOBAKEHHA
IHCTHUTYTY KOAEKTHUBHOTIO (I'PYITOBOI'O) II0O30BY
B PECITYBAIUI KASAXCTAH

AHoTauis. Y cmammi nokazano, wo nposHo3ysamu acnekm moeo, 6 kit cghepi npasa epyno-
8UIl N0308 3HAlIOe C80E HAUDLIbUL eheKmuUBHe 3aCMOCY8AHHA, HA OAHUL MOMEHM 8KPAll CKIA0-
HO. A6mopu noKkazyioms, wo ciio 6uUX00Umu 3 mo2o, Wo epynosuti N0308 3a 3MICIoM 66e0eHUX
HOB€EJl € YHIBEePCAbHUM MEXAHIZMOM 3axucmy. Y cmammi nokazamo, wjo imniemenmysamu
NPAasoBULl MEXAHIZM MACOB020 NPABOCYO0s MONUCHA 3ACMOCO8Y8AMU 6 0Y0b-KUX CNPABAX, Nio-
i0oMUUX CYOaM 3a2anbHOil Iopucouxyii 3a npasuiramu L{usinbHo-npoyecyanvnoco 3akoH00as-
cmea (3a BUHAMKOM CNPAs OKPEMOo20 NPOBAONCEHH). ABMOpuU BUABIAIOMD, WO 2PYNOBULL 0308
Oyoe axmyanoHutl 8 CHOHCUBUUX, MPYOOSUX | COYIATbHUX CNOPAX, 8 CYNePeuKax npo 3axucm
HABKOMUUIHLO2O Cepedosuwya, CYnepeykax, Wo GUNIUEAOms i3 3an00IsAHHA WKOOU, CYNnepeyKax
6 chepi aHMUMOHONONBLHOZ0 Pe2YTIOBAHHS, 8 CYNEPEUKaX MidC YUaACHUKAMU PUHKY YIHHUX nane-
pis. Bucnosxu asmopis 3aCHO8AHI HA MOMY, WO 8 [HO3eMHUX IOPUCOUKYIAX ePYNOBULL NO308
HaUOLILW NOWUPEHUL came 8 Nepepaxoeanux suwye cynepeuxkax. Ha oymxy asmopis, ma mooens
2PYno6020 no308Y, KA 3aKpinjieHd 6 YueilbHO-npoyecyalbHoMy 3aKOHOOAGCMEI, 6 MALOMY
cmyneHi 8IOPI3HAEMbCAL 8I0 NPOCMOI Cnigyuacmi Ha CMOPOHI NO3UBAYA I 3HAYHO20 3UCKY 05
VUACHUKIG epynu He micmumb. B pamkax npoyecyanvbroi cnigyuacmi cmopoHu Maroms npago
nepeoamu 8e0eHHs CBOET CnpasiL 0OHOMY 3 cOno3usadis, axuil i Oyoe dominus litis («cocnodapem
cnopy»), wo i 8i06yeaemucs 3apa3 Ha npakmuyi. J{o HedoiKie 2pyno8o2o supOOHUYMEd A6mo-
PU GIOHOCAMb BCMAHOBIEHUI 60COMUMICAUHUL MEPMIH PO321A0Y CRPABU, DIULEHHS MOJICE 6 He-
3HAuHIL MIpi Hocumu xapakmep res judicata 015 ocib, sKi we Opanu yuacmi y cnpasi. Ipakmuuy-
HA 3HAYUMICIS 00CTIONCEHHS BUSHAUAEMBCS ABMOPAMU 8 SHUNCEHHT HABANMANCEHHS HA CYOO-
8y cucmemy i K HACAIOOK NiOBULEHHS AKOCMI CY008020 po3enady. Lle dozeonrums eudinumu
MaKodic i coYianbHO-CYCiibHi opmu nidGuUUeHHs CNPUUHAMMS KOPROPAMUBHOL COYIANbHOT
8ionosioanvrocmi.

KorouoBi ci10Ba: KOJEKTHBHHUIT I030B, €Y/, IPEANKALis, PO3IIAL, IPOLEAYpa.
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OCHOBbBI 1 INIEPCIIEKTHUBbI BHEAPEHHA
HHCTHUTYTA KOAAEKTHBHBIX (I'PYITIIOBbIX) HCKOB
B PECITYBAHUKE KA3AXCTAH

AHHOTaNMs1. B cmambe nokazano, 4mo npocHo3upo6ams acneKkm mozo, 8 Kaxkol cepe npasa
2PYNNoeol UCK Hauldem céoe Hauboee IppekmusHoe npumerenue, Ha OAHHbLIL MOMEHM Kpati-
He CILOJICHO. ABMOPbL NOKA3BIEAIOM, YMO Cledyem UCX00Umb U3 mo2o, 4mo cpynnoeoll UCK no
CMBICILY 66C0CHHBIX HOBEL AGNISLEMCSL YHUBEPCANbHbIM MEXAHUZMOM 3auumspl. B cmamve no-
KA3aHo, 4mo umMnieMeHmupo8aHHblll NPABOBOT MEXAHUZM MACCOBO20 NPABOCYOUS MONCHO NPU-
MeHsAMb 8 TI00bIX 0enax, N00BeOOMCMBEHHBIX CYOaM 00ujell IOPUCOUKYUU NO NPABULAM PAIC-
OaHCKO-NPOYeccyaibHO20 3aKOHO0AmenbCmaad (3a UCKIoUeHuem 0el 0cob020 npou3800cmea,).
Aemopbl b1A61510M, YMO SPYNNOBOU UCK OyOem aKmydaieH 8 ROMpeOumenIbCKux, mpyooeusix u
COYUATLHBIX CROPAX, 8 CNOPAX O 3aujume OKpyscaiowell cpeovl, CNopax, blMeKarouux u3z npi-
yuHenus 6pedd, CHoOpax 6 chepe aHMUMOHONOIbHO20 PE2YIUPOBANUS], 8 CHOPAX MeNCOY YUACHI-
HUKAMU PbIHKA YeHHbIX Oymae. BbigoOdbl asmopos 0CHOBAHbL HA MOM, YMO 6 UHOCMPAHHBIX
IOPUCOUKYUSX 2PYRNOBOU UCK HAUDOLEe pACIPOCIPAHEH UMEHHO 6 NePEHUCTEHHBIX 8blULE CIOPAX.
Ilo mnenuio agmopos, ma mooeisb epynnoso2o UCKd, KOmopast 3aKpeniiend 8 2panicOaHCKo-npo-
YeccyanbHOM 3aKOHO0amelbCmeae, 8 MAlol CIeneHu OMAULAemcs Om RPOCmozo COy4acmust Ha
UCMYOBOLL CIMOPOHE U 3HAYUMEIBHOT 8b1200bl 051 YYACHHUKOG 2PYANbL He cooepokcum. B pamkax
NPOYeccyanbHO20 CoyHacmusi CMopPOHbl 8NPaAse Nepeoams 6e0eHIUe C80e20 0eld 0OHOMY U3 CO-
ucmyos, komopuli u 6yoem seisimocst dominus litis («xo3saunHom cnopay), umo u nPoucxooum
cetivac na npakmuke. K nedocmamkam epynnogoeo npouzeo0cmea agmopuvl OMHOCAM YCma-
HOBIEHHbLI B0COMUMECSUHDLI CPOK PACCMOMPENUs 0eld, PeUeHUe MOICENT 8 He3HAUUMETbHOU
cmenenu Hocums xapaxkmep res judicata Ons iuy, KOmMopwvle He NPUHUMATU YYACmUs 8 Oere.
Ipakmuueckas 3HAUUMOCHb UCCIE008ANUS ONPEOETIACMC I ABMOPAMU 8 CHUNICCHUU HAZPY3KU
Ha CYOeOHYI0 cucmemy U KaKk cie0cmeue noguvlulenie Kawecmasa cyoebnoeo pazoupamenbcmad.
Dmo no3eonum gbloenunb Maxice U COYUAIbHO-00Wecmaentble JopMbl NOBLIUEHUS 6OCHPUS-
Musi KOPROPAMUGHOU COYUATLHOU OMEEMCMBEHHOCU.

KoaioueBble cj10Ba: KOJUIEKTUBHBIN HCK, CYyJl, TPEANKAINS, PACCMOTPEHNIE, IPOLIETypa.
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BASICS AND PROSPECTS OF INTRODUCING
THE INSTITUTION OF CLASS (GROUP) ACTION
IN THE REPUBLIC OF KAZAKHSTAN

Abstract. The paper demonstrates that at the moment it is extremely difficult to predict in which
branch of law will a class action find its most efficient application. The authors display that one
should proceed from the fact that the class action within the meaning of the introduced innova-
tions is a universal defense mechanism. The paper reveals that the subordinate courts of gen-
eral jurisdiction can use the implemented legal mechanism of mass justice according to the rules
of civil procedure legislation in any cases (except for cases of special proceedings). The authors
reveal that the class action will be relevant in consumer, labor and social disputes, in disputes
on environmental protection, disputes arising from harm, disputes in the field of antitrust regu-
lation, in disputes between participants in the securities market. The authors’ conclusions are
based on the fact that in foreign jurisdictions a class action is most common among the above-
listed disputes. According to the authors, the model of class action, which is enshrined in civil
procedure legislation, differs from simple complicity on the plaintiff only to a small extent and
does not contain significant benefits for the group members. Within the framework of proce-
dural complicity, the parties have the right to transfer the conduct of their case to one of the
co-plaintiffs, who will become the dominus litis (“master of the dispute”), which is exactly what
happens in practice nowadays. The authors refer to the established eight-month deadline for
the consideration of a case as a shortcoming of group proceedings, for persons who did not
participate in the case, the decision may be of res judicata nature to a small extent. The practi-
cal significance of the study is determined by the authors in reducing the burden on the judicial
system and, as a result, improving the quality of litigation. This will also allow to outline social
forms of increasing perception of corporate social responsibility.

Keywords: class action, court, predication, consideration, procedure.

INTRODUCTION

This paper covers the concept of a class action and evaluation of the prospects for
the development of this institution in the legislation of the Republic of Kazakhstan.
Within the framework of the study, international legal documents and recognized

global standards regarding the concept of collective actions and collective (group)
[
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claims for protecting consumer rights (UNCTAD; OECD; European Union direc-
tives), experience in regulating collective (group) actions in selected jurisdictions
were studied. An analysis of Kazakhstani legislation on the use of collective rem-
edies for violated consumer rights and the Kazakhstani practice of applying statutory
mechanisms and the Kazakhstani experience of using institutions of complicity and
protection of the rights of a group of persons recognized by consumers was also per-
formed. An important international source of regulatory standards is the OECD Rec-
ommendation of the Council on Consumer Dispute Resolution and Redress of July
12, 2007'. They were adopted so that governments can create a legal framework that
assists consumers in resolving and settling disputes with entrepreneurs. Such a legal
basis should apply both to transactions concluded within the same jurisdiction and
to cross-border transactions. This also applies to transactions within e-commerce,
including transactions within the framework of conventional methods and forms of
purchases.

These OECD Recommendations? were prepared at the very moment when increased
attention was paid to dispute resolution and redress mechanisms in the EU countries,
especially with regard to mechanisms protecting the collective interests of consumers.
The Recommendations address current practical and legal barriers to the use of remedies
in consumer protection cases. In particular, they emphasize that at the level of national
legislation, governments are expected to provide consumers with mechanisms to act
independently (as alternative dispute resolution and simplified court procedures for
small claims) or collectively (as action initiated by the consumer on his own behalf and
representing other consumers). The Recommendations® note that this legislation should
also regulate claims of consumer organizations representing consumers, claims of state
bodies for the protection of consumer rights, acting as representatives of consumers.
Such government consumer protection bodies can receive or facilitate compensation
for damages on behalf of consumers, allowing them to apply for court orders in civil
and criminal proceedings and act as a representative of the party claiming damages. In
the context of cross-border disputes, Recommendations call on OECD countries to
increase awareness of (as well as access to) dispute resolution tools and redress mech-
anisms, including increase in the efficiency of compensation for losses incurred by
consumers.

The concept of class action (representative action) originated in the United States.
This term is defined as the method used when a large group of persons interested in a
particular issue, through one or more entities that files a lawsuit (or a lawsuit can be
filed against them) as a representative(s) of this class (group) without having each
member of this class (group) join the lawsuit. The procedure for filing and considering

' OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.

2 Ibidem, 2007.

3 Ibidem, 2007.
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such a claim, applicable in federal courts and in the majority of state courts, is pro-
vided for by procedural legislation'.

Thus, both of the mentioned English terms mean the same thing, but reflect two
important aspects characterizing the features of class action lawsuits. In particular, the
concept of “class action” is based on the concept of “class”, meaning in American law
a group of persons, things, qualities or activities that have common features (signs) or
attributes [1]. That is, this term reflects the fact that the action is filed in the interests of
the relevant group (class) of persons. In turn, the concept of “representative action” is
emphasized by the fact that the interests of the corresponding group (class) of persons
are represented by the separate representative(s) of this group. It’s not clear from the
Black’s Law Dictionary whether another person (not part of this stakeholder group) can
act as a representative of this stakeholder group [or of each member of this group] [2].

In American law, procedural legislation establishes general requirements for filing
and maintaining any class (group) action. These requirements include the following:
(1) the number of persons making up the group (class) must be in such a quantity that
it becomes impractical for them all to appear before the court, and (2) the representative(s)
mentioned must to be such as to ensure adequate representation of all those persons.
Furthermore, (3) the group (class) of interested parties should be definable, and (4) their
common interest should be well defined in terms of legislation and facts affecting the
interests of the represented individuals. An important aspect is that it is the court that
must certify (confirm) the claim as being a collective (group) claim [2]. Evidently, the
indicated authority of the court is extremely important to avoid conflict with the gen-
eral provision of civil law on actions in the interests of others without a mandate, their
legal significance and their consequences [3]. The concept of a class action as a lawsuit
filed by an individual, a group of individuals or an organization, but necessarily on
behalf of persons of a certain category (united in the corresponding category/group
according to the criterion of equal interest subject to judicial protection), is inherent in
most common law jurisdictions. But it is not a legal tradition of most European states
[4]. This concept is relatively new to the law of modern European states.

In particular, the existence of a special category of property interest subject to
judicial protection, which was called collective interest, was recognized in the Euro-
pean Union [5]. This concept is broader than the concept of “individual interest”, which
must be protected through an individual lawsuit [6]. But it is narrower than the concept
of “general interest” or “public interest” to be protected by special ways means of
protecting public law and order. With that, upon adopting this concept in European
countries, the term “representative action” was more favored rather than “class action”
[7], proceeding from the fact that it is not as much about being able to go to court for
protection of collective interest as about a clear understanding of who is entitled to file

! Federal Rules of Civil Procedure. Rule 23. Class Actions. (2018). Retrieved from https://
www.law.cornell.edu/rules/frcp/rule 23.
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such an action: in some jurisdictions this is provided to public groups, in others — this
responsibility is assigned to a state body, and somewhere both are entitled to file such
an action [8].

At the same time, regulation of the issue of who is entitled to be the representative
of such a collective interest does not detract from the importance of identifying the
corresponding group (class) of persons in whose interests such a representative is en-
titled to file a lawsuit. Furthermore, factoring in the fact that the right to claim and
compensation for damages should be provided for in the substantive law and attributed
to a specific subject there as an identifying term, it appears more appropriate to use the
term “class action” and, among other things, to determine who has the right to file such
actions. In addition, from the standpoint of the Russian language in the legal context,
the concept of “representative action” may lead to ambiguity in its understanding. Based
on the foregoing, it appears expedient, factoring in the predominant European approach
(“class action™), to call such category of claims “group actions”.

1. MATERIALS AND METHODS

The main method that conditioned the overall development of the study is the veri-
fication method, which determines what is primarily a compensation for damages in
a class action, and what is the aspiration for public resonance. This is determined
by the presence of mutually exclusive judicial acts that occur when the content of
judicial acts is diametrically opposed. For example, decisions of different courts that
recognize the ownership of the same object by different persons. It is clear that in
such a case both decisions are discredited.

The contradiction of judicial acts may also be less noticeable, arising from their
comparison and interpretation in the relationship (indirect contradiction). For example,
one court recovered the debt for a separate period of validity of the contract, and an-
other court refused to collect the debt for another period of validity of the same contract.
In such case, it is necessary to investigate the motives of the adopted judicial acts. For
example, if the judicial act of refusal is motivated by the passage of the limitation pe-
riod, then there may not be a contradiction; if the “rejected” decision is motivated by
the absence of a contract (its nullity, non-conclusion), then a contradiction can be ap-
parent.

A method for investigating the integrity of a filed action is a method for finding
contradictions. Legal inconsistency lies in opposing legal conclusions that are reached
by different courts. Two competing judicial acts may, respectively, relate to the recog-
nition of a right and the denial of a right, the existence of a duty and the absence of a
duty, the guilt of a person and the innocence of a person, the existence of a legal rela-
tionship and the absence of a legal relationship. The actual contradiction follows from
the meaning of the judicial acts and concerns the circumstances of the case. One court
decision established the presence of certain circumstances, and another established the
L ]
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absence of these circumstances. Legal and logical contradictions are interconnected in
the same way as questions of law and fact are interconnected. A legal conclusion is
made on the basis of established factual circumstances. It is logical that a contradiction
in the circumstances will lead to a legal contradiction. An indirect contradiction can be
so implicit that it is revealed only in the course the verification of a judicial act.

2. RESULTS AND DISCUSSION

2.1 Opt-in and opt-out models of joining the collective (group) actions

In Kazakhstan, there is currently a social demand for appropriate legislative regula-
tion and the use of legal means to protect collective interests, that is, not only in the
field of relations for the protection of consumer rights. In particular, it can be cases
of compensation for harm caused to the life and health of individuals in connection
with environmental pollution by industrial enterprises, including claims on the un-
lawful nature of the actions of state bodies, contractors and developers in connection
with the creation of conditions that do not allow citizens to fully enjoy their consti-
tutional right! to rest and leisure [9].

For example, there is information from the media on the intention of the residents
of Temirtau to prepare and file actions in 2018 in connection with the massive damage
to the health of citizens as a result of constant violations of ecological and environmen-
tal legislation by ArcelorMittal Temirtau [10]. There are also grounds for legal protec-
tion of the collective interests of citizens who suffered in connection with the night
construction work in Astana in 2017 that interfered with the nightly rest of citizens of
nearby houses and the inaction of law enforcement agencies [11]. On the whole, such
unlawful activity of construction contractors and developers, which entails the impos-
sibility of such a rest, detracts from the importance and effectiveness of national policy
aimed at increasing the social responsibility of business in Kazakhstan.

2.2 The features of regulation of collective (group) actions in the territory of the
European Union

In general, the concept of “class action” adopted in American law is perceived at
the level of European Union directives and the legislation of developed Western
European states [12]. However, in some jurisdictions the opt-out model of joining a
class action is adopted, while in most other legal systems, the opt-in model of join-
ing the model is applied [13]. It is also possible to choose a model by court order or
even legislative regulation for mixed use following the example of Germany (where
the opt-in model is used as the default rule, but plaintiffs who join in this model can
withdraw from the class action before the end of the trial, including for the purpose

! Constitution of the Republic of Kazakhstan. (1995). Retrieved from https://www.akorda.kz/ru/of-
ficial documents/constitution.
®
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of filing an independent action) [14]. Thus, in various developed legal orders of
Western Europe, an individual experience in regulating the mechanisms of a collec-
tive (group) action has developed.

Currently, the European Commission has developed a draft new directive of the
European Parliament and of the Council on class actions in consumer relations, provid-
ing for signs of a group of injured persons, thereby allowing the court to clearly iden-
tify the consumer group affected by the violation of the law should consumers be af-
fected by the same practice and suffer comparable damage for a period of time or due
to the acquisition of goods of inadequate quality'. This draft directive pays special at-
tention to “qualified representatives” in class actions [15]. Such a representative should
be an organization that (in the aggregate of features) is properly established according
to the law of the state party, has a legitimate interest in complying with EU consumer
protection legislation and has the status of a non-commercial organization, and its ac-
tivities are not aimed at making profit.

It should be noted that, in general, in European jurisdictions, the rule on group ac-
tions is accepted to compensate only for actual losses incurred, consisting of real dam-
age and lost profit [16]. There is also an example of application of a penalty in the
Russian Federation paid by a manufacturer to a consumer in the event of refusal of
voluntary compensation for losses and the award of such compensation by a court. At
the same time, the United States has rules on multiple losses, as a result of which com-
pensation increases sharply and there is a risk of bankruptcy of the defendant company.

European legislation pays particular attention to the out-of-court settlement of col-
lective disputes by reaching an amicable settlement approved by the court (for example,
in the Netherlands) [17].

2.3 Features of regulation of legal remedies for collective (group) interests and
consumer rights in Kazakhstan

The legislation of the Republic of Kazakhstan provides for the possibility of protect-
ing the rights of an unlimited (indefinite) circle of persons, including the grounds
for the occurrence of procedural complicity, the conditions for its implementation
and consequences. It is also possible to file an action in the interests of an indefinite
number of people, however, such actions are possible only with the requirement to
terminate illegal or other infringing practice (which is known as injunction relief in
general legal systems), since, proceeding from the general provisions of civil law
and civil procedure, stipulating the certainty of the subject and the content of the
claim, a collective (i.e., group) action is not possible for damages to an indefinite

' Proposal for a directive of the European parliament and of the council on representative actions for

the protection of the collective interests of consumers, and repealing Directive 2009/22/EC. (2018). Re-
trieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52018PC0184.

®
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number of persons (for example, Article 148! of the Civil Procedure Code and Ar-
ticle 350 of the Civil Code of the Republic of Kazakhstan?).

Kazakhstan law does not contain a general concept of “collective methods of pro-
tection” of civil rights or interests of a group of people and, accordingly, there is no
clear (neither legislative nor doctrinal) classification of such methods, although some
of these methods are regulated by legislation (for example, complicity, action in the
interests of an indefinite number of persons, the resolution of labor disputes under col-
lective labor contracts or acts of the employer and working conditions). Kazakhstan
law does not regulate class actions at all as a collective way to protect property rights
of'a wide, albeit defined by subjects, circle of persons.

The legislation of the Republic of Kazakhstan provides for rules governing (allow-
ing) the possibility of protecting rights by an unlimited (indefinite) scope of persons.
Thus, according to the Civil Procedural Code of the Republic of Kazakhstan dated
October 31, 2015 No. 377-V ZRK (hereinafter referred to as the Civil Procedural Code),
state bodies within their jurisdiction, citizens and legal entities in the manner established
by the Civil Procedural Code are entitled to apply to the court with a statement on the
protection of violated or contested legitimate interests of an indefinite scope of persons.
In addition, in accordance with the Civil Procedural Code, the prosecutor, pursuant to
the legislation, has the right to file an action in court so as to restore violated rights and
protect interests, in particular, of an unlimited scope of persons?.

Apart from specially agreed ways to protect the interests of an indefinite scope of
persons, the Civil Procedural Code contains general grounds for using the mechanism
of procedural complicity. In particular, if several claims are brought against the same
defendant, the court has the right to combine them into one proceeding if the subject
or the reason of the dispute are related to the subject or the reason of the dispute of the
case in the court proceedings, and the jurisdiction of such claims does not violate the
jurisdiction of the case under consideration. With that, an action may be brought
jointly by several plaintiffs against one or several defendants. Moreover, each of the
plaintiffs or defendants in relation to the other side acts independently in the process.
The parties may entrust the conduct of the case, respectively, to one of the co-plaintiffs
or co-defendants on the basis of a power of attorney*.

The participation of several plaintiffs or defendants is possible in cases where:

1) the subject of the dispute is the general rights and obligations of several plaintiffs
or several defendants;

' The Code of Civil Procedure of the Republic of Kazakhstan. (2015). Retrieved from https://
online.zakon.kz/document/?doc_1d=34329053#pos=2;-155.

2 Civil Code of the Republic of Kazakhstan (General part). (1994). Retrieved from http://adilet.zan.kz/
rus/docs/K940001000 .

3 The Code of Civil Procedure of the Republic of Kazakhstan, op. cit.

4 The Code of Civil Procedure of the Republic of Kazakhstan. (2015). Retrieved from https://
online.zakon.kz/document/?doc_id=34329053#pos=2;-155.
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2) the rights and obligations of several plaintiffs or several defendants have the
same basis;

3) the subject of the dispute are the homogeneous (identical) rights and obligations
of several plaintiffs or several defendants'.

In this regard, it appears that the mechanism of complicity provided for by Kazakh-
stani legislation is not the collective action that is used in developed legal systems to
protect consumer rights.

The Law on the Protection of Consumer Rights also provides for the possibility
of protecting consumer rights in relation to an indefinite scope of persons. Thus, pub-
lic associations of consumers, associations (unions) have, in particular, the right to sue
in the interests of consumers, including in the interests of an indefinite scope of con-
sumers?.

Thus, Kazakhstani legislation provides an understanding of who the consumer is,
defines their rights and obligations, guarantees protection of their interests (both inde-
pendently and by contacting public associations of consumers, authorized state bodies
and the court). At the same time, an analysis of provisions of Kazakhstani legislation
does not provide a clear understanding of the mechanism for judicial resolution of
disputes related to collective protection of consumer rights precisely through a collec-
tive (group) action, in connection with which the following can be distinguished as
conclusions:

the absence of a general concept of a remedy for the collective interests of a scope
of persons in Kazakhstan law;

accordingly, the absence of classification of such methods, although some of these
methods are regulated by legislation (for example, complicity, actions in the interests
of an indefinite scope of persons, resolution of labor disputes under collective labor
contracts or acts of the employer and working conditions);

it is possible to file a claim in the interests of an indefinite scope of persons, but
such claims are possible only with the requirement to terminate an illegal or other right
infringing practice (injunction relief), since, proceeding from the general provisions of
the civil process on the certainty of the claim, a class action on compensation for dam-
age is not possible.

Thus, a collective (group) action, which allows to protect property rights, albeit of
a wide, but a certain circle of persons, is not regulated in Kazakhstani legislation.

2.4 Features of the practice of applying legal methods provided for by Kazakhstan law

Group actions are a type of mass claims, that is, those filed and considered in de-
fense of equally violated (by one entity or group of related parties in the same way

V' Ibidem, 2015.
2 The Law of the Republic of Kazakhstan No. 274-IV “On Protection of Consumer Rights”. (2010,
May). Retrieved from https://online.zakon.kz/document/?doc_id=30661723.
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with the same content of claims for compensation for property damage or other
harm) rights of a large group of persons not otherwise connected. Class actions are
a powerful mechanism used in civil society, allowing to protect the property rights
of individuals as a weak party in the relevant legal relations. Using this mechanism
also provides the rule of law and is a powerful tool for social justice. Group actions
are not limited to consumer disputes, they are a way of judicial protection of rights
in a number of public relations and in relation to a number of defendants, including
the state. There is no universal model for using the class action mechanism; each
jurisdiction implements it with its own specifics. In perceiving the concept of class
actions, it is advisable to continue to adhere to the approach that the right to claim,
as well as to compensation for damage, should be provided for by substantive law.
However, since the obligation to consider claims rests with the courts, it must be
implemented in accordance with very detailed rules of procedure [18].

The potential risk of losses for any of the models for calculating such losses may
lead to bankruptcy of the respondent organization. Due to the fact that there are still
state enterprises and state institutions in the Republic of Kazakhstan that render utilities
and other services related to consumption, the obligation to pay the amount of compen-
sation under a class action will be transferred to the owners of property of enterprises
and institutions, which are the akimats and the government of the Republic of Kazakh-
stan. For the purpose of preserving budget funds, we recommend reorganizing such
enterprises and institutions into legal entities of public law [19-21].

Regulation of the grounds and consequences of satisfaction should be reasonable
so as not to entail fatal consequences for the business. It is known that in the USA,
factoring in the peculiarities of compensation for losses, the amount of compensation
for class actions reaches unprecedentedly large amounts. For example, in 2005, World-
Com telecommunications company paid 6.2 billion dollars to its shareholders, who filed
a false reporting action. In 2006, Nortel Networks, the leader in the supply of fiber-
optic equipment for Internet providers, paid 2.4 billion dollars in a lawsuit against its
investors for false financial statements [1]. In general, in the United States, about a third
of companies against which class action suits are filed go bankrupt. Also, one cannot
ignore the world-famous downfall of the asbestos industry in the USA, which was
charged with hiding information about the dangers of asbestos [22].

US experience suggests that class action can completely ruin once-successful com-
panies. On the other hand, the threat of bankruptcy after payments in a class action
lawsuit may increase the level of companies’ good faith and responsible conduct of
their business [23]. In view of the growing negative effect from satisfying class actions,
in 2005 the United States introduced the Law on justice in class actions', according to

! 28 U.S. Code § 1332.Diversity of citizenship; amount in controversy; costs. (2005). Retrieved from

https://www.law.cornell.edu/uscode/text/28/1332.
®
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which class actions and attorney fees shall be subject to closer scrutiny. Despite attempts
by federal and state courts to limit class actions, some industries are constantly facing
increased pressure from such actions. The most sued groups are consumer-related in-
dustries such as retail, automotive, insurance, pharmaceuticals, and financial services
[24]. It is worth paying special attention to the fact that in the Republic of Kazakhstan
many consumer sectors (gas, water, electricity, etc.) are represented by state organiza-
tions. If class actions are satisfied, even those demanding only direct losses to such
organizations (and not multiple as in the USA), in the absence of funds, payments will
have to be made from republican or local budgets in the manner of subsidiary liability
[25]. Thus, as an effective solution to increase the responsibility of such companies for
their activities and reduce the conditions for the use of collective consumer protection,
it appears advisable to transform such organizations into legal entities of public law, as
we recommended in the relevant publications [19-21]. In particular, this will allow to
limit as much as possible the responsibility of local and republican budgets from reim-
bursement of large compensations for collective claims.

We shall separately mention the possibility of filing class actions against a group
of defendants. Group actions against a large group of defendants shall be brought against
a large group of defendants, united on the basis of an unlawful act and the existence of
a causal link between the actions of the defendants and the loss or damage to the health
of one or more plaintiffs [9]. It is also recommended to provide a substantive basis and
create appropriate procedural rules for filing and considering class actions, including
those filed in the interests of a wide range of consumers to receive compensation for
losses incurred as a result of contractual relations between such consumers and business
entities that are their counterparties under these agreements. In turn, the creation of
consumer compensation mechanisms through class action is recommended by UNCTAD
and OECD. To create cost-effective and efficient ways of compensation for property
damage for consumers in accordance with the OECD recommendations' the possibili-
ties of procedural complicity and filing lawsuits for the benefit of an indefinite scope
of people, which exist in Kazakhstan’s legislation are insufficient. Class action mecha-
nism is the sought means.

Regarding the use of class actions to protect consumers’ property rights, factoring
in the public interest and legitimate interests of entrepreneurs, it is necessary, as recom-
mended by the OECD?, that upon regulating issues of compensation for economic harm
in transactions between consumers and business, consumers should be limited in their
ability to abuse their rights and use the possibility of filing group claims in the absence
of property damage. We proceed from the generally accepted approach that the proce-
dural rules for the protection of property interests should be based on substantive law.

' OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.
2 Ibidem, 2007.
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Therefore, appropriate amendments are also proposed in the Civil Code of the Repub-
lic of Kazakhstan. However, we limited ourselves only to this aspect, although for a
more complete protection of consumers’ rights, a much larger scope of new provisions
should be introduced in the Civil Code ! (for example, on consumer contracts and leg-
islative mechanisms for preventing violation of consumer rights).

By introducing the concept of class actions in the legislation of the Republic of
Kazakhstan, it will be possible to perform the OECD recommendation?® that national
governments should provide effective mechanisms for redressing damage through col-
lective action [25].

Due to this implementation, rapprochement with the law of the European Union
and the legislation of its member states will be ensured. The experience of the Euro-
pean Union in this matter is especially invaluable. Over the past 30 years, the most
balanced decisions have been worked out therein on how to perceive the institution of
class actions in the national civil law system, which arose and developed in common
law countries so as to best ensure both the protection of collective consumer rights and
the implementation of public interest, and also supporting and protecting the interests
of private enterprise.

Furthermore, by introducing the institutution of class actions to protect consumer
rights, an important step will be achieved in implementing the Treaty on the Eurasian
Economic Union?®, which provides for the implementation of an agreed consumer pro-
tection policy by all member states, aimed at creating equal conditions for citizens of
member states to protect their interests from dishonest activities of business entities.
This is especially important in the context that, in accordance with the agreement,
citizens of the EEU Member States can apply on an equal basis to state and public or-
ganizations for the protection of consumer rights, ... including courts and (or) perform
other procedural actions on the same conditions as and citizens of other member states®.

CONCLUSIONS

The idea of collective (group) claims is based on the classical institution of complic-
ity, since in both cases the protection of the rights of several persons is carried out
in the same process. When the number of persons in a similar legal and factual situ-
ation, who consider their rights violated and in need of judicial protection, exceeds
the possibility of involving all these persons in one trial, there is an objective need to
consolidate such persons and develop a unified legal position that the court must be
represented by a representative elected by the group and authorized to conduct the

I Civil Code of the Republic of Kazakhstan (Special Part). (1999). Retrieved from https://
online.zakon.kz/document/?doc_id=1013880.

2 OECD Recommendation of the Council on Consumer Dispute Resolution and Redress. (2007).
Retrieved from http://www.oecd.org/internet/consumer/38960101.pdf.

3 Eurasian Economic Union. (2014). Retrieved from http://docs.cntd.ru/document/420205962.

4 The Law of the Republic of Kazakhstan No. 413-IV “On State Property”. (2011, March). Retrieved
from https://online.zakon.kz/m/Document/?doc_1d=30947363.
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case. In such a situation, it is advisable that persons who have a material interest in
the outcome of the case indirectly participate in the process, controlling the integrity
of the actions of their representative and receive a personified positive result upon
satisfaction of the claim.

In modern procedural science, such forms of joint participation as procedural com-
plicity and the procedure of a collective (group) action are designated as forms of
procedural multiplicity. With this in mind, class actions cannot be considered in isola-
tion from the procedural institution of complicity. Class actions are filed at the request
of consumers. For example, if this refers to an airline that violates the rights of consum-
ers for some reason, then five or more people can approach this airline, for example,
for compensation for non-pecuniary damage for violation of their rights. After that,
information about the case is published, and anyone who wants to join this case, does
so. Anyone who does not want — does not join, but this does not have much significance,
because the court decision will apply to them as well. Repeated proof of the circum-
stances that will be set out in the court decision will no longer be necessary, since it
will be of fundamental importance to the remaining participants, who did not even join
the action. It will be enough to take the court decision, go to court and receive compen-
sation almost automatically if it was discussed in an action filed earlier.

A person can choose a specific method of protection in business individually. Of
course, the method of protection is related to the facts that are established in a particu-
lar case. Therefore, if the requirements and circumstances are formulated in such a way
that it is possible, for example, only to recover some forfeit, then in such case it will
not be possible to replace the goods or something else. Such claims will work quite
effectively in relation to food producers, household goods, car manufacturers, airlines.
Case in point would be the case of one well-known automobile manufacturer. The cars
of this company used to have a structural defect in the steering. If at that time such a
law existed and there was the possibility of class actions, then it would be possible for
everyone to unite and subsequently not having to prove to everyone by examinations
that the car was broken.
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Bikrop Cepriiioruu Horoxuron

Kagpeapa xpuminaavrozo npouecy ma onepamusHo-posuyKosol JiiAbHOCMi
Hauionanvruii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Ykpaina

3ACTOCYBAHHA HAAEKHOI [TPABOBOI IMPOUEAYPHU
AK 3ABJAHHA KPUMIHAABHOTI'O ITPOBA IHKEHHA:
A0 INTUTAHHA I1PO CYTHICTDb TA INPAKTHUYHE 3HAYEHHA

AHOTaUif. AKmyanvHicmsb 00CAI0NHCEHHs NONALAE Y MOMY, WO KOHYENM HANeHCHOI npasosoi
npoyedypu Xoud i € 00HUM I3 HAU3A2ANbHIWUX | B00HOUAC (HYHOAMEHMATbHUM A8ULeM 0)0b-KOoT
0eMOKpamuuHoi npasosoi depaicasu cyuacHocmi, npome Oisl npasosoi cucmemu Ykpainu 6in €
0060J1i HOBIMHIM MA HeOOCMAmMHbO 00CHLONCeHUM. Memor 00cioNceH s € 3 ACY8AHHS CYym-
HOCMI ma 3Micnmy 3acmoCcy8aHHsl HALENCHOI NPaosoi npoyedypu K 3a60anHs KPUMIHATbHO20
nposaodicensi. Memooonoeiuny 6a3y 00CIiONCEHHs CKAAAU 3A2ANbHOHAYKOGT MA CNeyiaIbHi
Memoou, a came OiareKMUYHUL, 2epMeHe8muYHUL, Meleos02iYHUll, 102IYHUL, ICMOPUYHUIL
CmMamucmuyHuil, GopmMarbHO-IOPUOUYHUL MA NOPIBHANTLHO-NPABOSULL Memoou. A8mopom po3-
2NAHYIMO 2EHE3UC KOHYENmMY «HALeNHCHOI Npasosoi npoyedypuy, 30Kpema 6 npagositl cucmemi
Anenii ma Cnonyuenux [[lImamax Amepuxu, a makoic Ha pieHi YUHHUX MIJCHAPOOHUX 002060PI6.
IIpoananizosano nowAmms «HaNEHCHA NPABOSA NPOYEOYPAY, BUBEOEHO ABMOPCHKE BUSHAYEHH,
3a AKUM ye Mmakuil NOpsaoox 30IUCHEHHA IOPUOUYHO 3HAYUYWUX Oill, AKULL GMINIOE HA NPAKMUYT
8EPXOBEHCMBO NPABA WLAXOM 3ACMOCYBAHHA 00 KONXCHOI 0COOU MUX HOPM NpAsd, o YiIKOM
8I0N06I0AIOMb YCIM BANCIUBUM 00 EKMUBHO ICHYIOUUM 0OCMABUHAM MA 00380JAI0Mb HEO80-
3HAUHO Ma 3a30ane2i0b CNPOZHO3Y8aAMU MAKe 3ACMOCY8anHs i o2o pezyibmamu. Haoano ro-
POMKULL 0271510 HOPMAMUBHUX NONOICEHD, WO CKAAOAIOMb 3MICH HATIEHCHOT NPpasosoi npoyedy-
pu. Buznaueno, wjo cymuicmo HanedNCcHol npasosoi npoyedypu nos si3ana iz 3a6e3nedenHsm
cmanocmi cycninorno2o 002060py. Hanescna npasosa npoyedypa ckiadae 0CHOBHY eapanHmiio
HeOonyueHHs C8aBiIA 610U, NPOMUNPABHO20 NPUMYCY Md MUCKY 3 OOKY OCMAHHbOI HA Ha-
cenenns oepoicasu. Ilpoananizo8ano 8IOMIHHICMb «3ACMOCYBAHHS HALEHCHOT NPABOBOI npoye-
Oypuy 6i0 «3abe3neyents NPasuIbHO20 3ACMOCYB8AHHI 3AKOHY» SIK 3A60aHb KPUMIHATIbHOZO
npoyecy 6 pisHi icmopuuni nepioou. 3anponoHO8aAHO 8iIOHOCUMU 3ACMOCYBAHHS HATLEHCHOT
npasosoi npoyedypu 00 3a80aHb-2apanmill, sike CNPIMO6ane Ha JIMIMayilo 2eHepaibHo20 3a-
60anHs — 3a0e3neYeHHs WUBUOKO20, NOBHO20 MA HEYNePeodCeH020 PO3Cai0y8anHs i Cy008020
po3zenady. Oxapakmepuso8ano 3HAYEHHs 3ACMOCY8AHHI HALEHCHOT NPpABo8oi npoyedypu y Kpu-
MIHALHOMY NPOBAOIICEHH], 30KpeMa, Npu ICHY8AHHI NPO2AIUH YU KO3l HOpM npasa. Busna-
yeno, wjo Bepxosna Pada Yrpainu, Koncmumyyitinuii Cyo Yxpainu, €sponeticokuii cyo 3 npas
moounu, Bepxosnuii Cyo € incmumyyisamu, wo Gopmanizyloms 3smicm HALeHCHOI npagosol
npoyedypu. Pezyivmamu 00CiONHceH s MONCYMb BUKOPUCTIOBYBAMUCH K Y NPAKMUYHIN Oi-
SUIbHOCMI 3a0/151 3a0e3neueHts pakmuunol peanizayii 3acmocy8ants HaLeHCHOI NPpasoeoi npo-
yeodypu, max i 8 HayK08O-HABYANbHIN OiAIbHOCHII.

KurouoBi ciioBa: KpuMiHaJIbHO-IIPOLIECYaTIbHIH 3aK0H, due process, NpaBHIbHE 3aCTOCYBAHHS
3aKOHY, 3aIT001KHUK MIPOTHUIIPABHOCTI, KPAMiHAJIbHA TpoIIecyalbHa (hopma.
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DUE PROCESS IN CODE ENFORCEMENT
AS CRIMINAL PROCEDURAL TASK:
TO THE ISSUE ON ESSENCE AND PRACTICAL USE

Abstract. The relevance of the study is that the concept of due process, although it is one of the
most general and at the same time fundamental phenomena of any democratic state of law of
the present, however, for the legal system of Ukraine, it is quite recent and under-researched.

The aim of the study is to ascertain the essence and content of the application of due process as
a task of criminal proceedings. The methodological basis of the research was general scientific
and special methods, namely dialectical, hermeneutic, teleological, logical, historical, statisti-

cal, formal legal and comparative legal methods. The author examined the genesis of the concept
of “due process”, in particular in the legal system of England and the United States of America,

as well as at the level of current international treaties. The concept of “due process” was ana-
lysed, the author s definition was derived, according to which this is an order of implementation

of legally significant actions, which embodies in practice the rule of law by applying to each

person those norms of law that completely correspond to all important objectively existing
circumstances and allow and predict in advance such application and its results. A brief overview
of the regulatory provisions that make up the content of due process was provided. It was de-

termined that the essence of due process is related to ensuring the sustainability of the social
contract. Due process of law is the basic guarantee of preventing the arbitrariness of power,

unlawful coercion and pressure on the population of the state. The difference between the “ap-

plication of due process” and “ensuring the correct application of the law” as a task of crimi-

nal proceedings in different historical periods was analysed. It was proposed to attribute the
application of due process to assurance tasks, which is aimed at limiting the general task — to
ensure prompt, complete and impartial investigation and trial. The importance of applying due
process in criminal proceedings, in particular, when there were gaps or conflicts of law, was
characterised. It was determined that the Verkhovna Rada of Ukraine, the Constitutional Court
of Ukraine, the European Court of Human Rights, and the Supreme Court are institutions are
the bodies, which formalise the content of due process. The results of the study can be used both

in practical activities to ensure the effective implementation of due process of law and in scien-

tific and educational activities.

Keywords: criminal procedural law, due process, correct application of the law, fuse of wrong-
doing, criminal procedural form.

INTRODUCTION

Due process of law is a procedure for the implementation of legally significant ac-
tions that the rule of law embodies by applying to each person those rules of law that
are fully consistent with all important objectively existing circumstances and allow
for an unambiguous and advance prediction of such application and its results. The
concept of due process originated in England and the due process (“the due Process
L ]
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of the Law”) was first used in King Edward Palantagenet’s 1354 Statute of Liberty'.
Due process of law has also transposed from the common law into the legal system
of the United States (amendments 5 and 14 to the Constitution of the United States
of America?). The key provisions of due process are embodied in the International
Covenant on Civil and Political Rights of 1966° and the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms of 1950*.

Novelties of criminal procedural law often do not fully comply with the previously
established system of the relevant field of law, sometimes the latest changes directly
contradict previous amendments, and in some cases, provisions that directly and un-
ambiguously contradict the imperative norms of the Constitution of Ukraine® come into
force [1]. The non-systematic approach of the legislator to the regulation of criminal
proceedings was manifested, for example, in changing the procedure for involving an
expert in criminal proceedings with a subsequent (in 2 years) return to the previous
state. It is also significant that, from December 2017 to the present, four provisions of
the Criminal Procedure Code of Ukraine® (hereinafter referred to as the CPC) have
been declared unconstitutional by the Constitutional Court of Ukraine, two of which
(concerning the non-alternative determination of a precaution in the form of detention
in relation to certain serious and particularly serious crimes and the granting of pre-
trial investigation authority to the State Criminal Enforcement Service of Ukraine) were
introduced relatively recently (in 2014 and 2016, respectively). That is, statistically
every tenth decision of the Constitutional Court of Ukraine for the period from 2017
was one that declared the provisions of the CPC” unconstitutional (one decision out of
three in 2017, one out of 13 in 2018 and two out of 16 in 2019) [2].

At the same time, the institutional component of the criminal process is subjected
to repeated purification, filtration and alteration (the staffing of the Judicial Corps, the
Prosecutor’s Office and the pre-trial investigation bodies, their structures), the effec-
tiveness of which is to be evaluated. Against this background, the issue of applying the
due procedure to every participant in criminal proceedings is never more urgent. This
is the assurance task referred to in Article 2 of the CPC8. The disclosure of the content

! Liberty of Subject. (1354). Retrieved from http://www.legislation.gov.uk/aep/Edw3/28/3.

2 Constitution of the United States. (1787). Retrieved from https://www.senate.gov/civics/constitu-
tion_item/constitution.htm.

3 The International Covenant on Civil and Political Rights. (1966). Retrieved from http://zakon.
rada.gov.ua/laws/show/995 043/.

* European Convention for the Protection of Human Rights and Fundamental Freedoms. (1950,
November). Retrieved from http://zakon3.rada.gov.ua/laws/show/995 004.

> Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2%D1%30.

¢ Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

7 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

8 Ibidem, 2012.
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and legal nature of the application of due process will not only enhance the understand-
ing of nature of the criminal process through a teleological (targeted) approach, but will
also be useful for drafters and lawmakers.

With regard to the state of development, it should be noted that the topic is under-
developed in the national context; since the adoption of the current edition of Art. 2 of
the CPC!, only some attempts were made to investigate due process in criminal proceed-
ings, namely: by V. V. Gorodovenko [3], S. O. Kasapoglu [4], O. A. Panasiuk [5],
M. V. Savchyn [6], V. M. Trofymenko [7] and others. At the same time, the concept of
due process was mentioned in the research of Ukrainian scholars in the fields of theory
of law, constitutional law, civil process, international law, etc., namely: A. A. And-
reichenko [8; 9], S. P. Pogrebnyak [10], N. Yu. Sakara [11], S. V. Shevchuk [12] and
others.

Therefore, the concept of due process, although one of the most common and at the
same time fundamental to any democratic rule of law of the present, is, for the Ukrai-
nian legal system, rather recent and under-researched, particularly in the science of
criminal law.

The aim of the study is to explain the essence and content of the application of due
process as a task for criminal proceedings. The tasks are to generalise the use of the
concept of due process in non-national legal systems (in the legal systems of England,
the United States of America, as well as in international law, in particular in interna-
tional human rights law); to analyse the concept of due process; to compare the ana-
logues of the analysed problem of criminal proceedings with similar ones in the previ-
ous editions of the criminal procedural law, in particular with the task of the correct
application of the law; to clear up the place of application of due process in the system
of criminal proceedings; to determine the importance of applying due process as a task
for criminal proceedings.

1. MATERIALS AND METHODS

The methodological basis of the research was general scientific and special methods,
namely dialectical, hermeneutic, teleological, logical, historical, statistical, formal
legal and comparative legal methods. The dialectical method was the basis for the
work; it allowed the author to consider the due process of law as the abstract, while
proceeding to study the specific manifestations of such; to assume that legal reality
is in constant development characterised by the unity and struggle of opposites and
the transition of quantitative changes into qualitative ones; to make the transition
from simple (definition of legal procedure and due process) to complex (concept of
due process).

The author, using the limited use of the hermeneutical approach in determining the
nature of due process, analysed the textual consolidation of this phenomenon in the
Ukrainian language — “due process” and attempted to interpret the literal understanding

' Ibidem, 2012.
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of the relevant English-speaking concept. Also, the hermeneutic method was mani-
fested in the attempt to grasp the system of criminal proceedings and to identify the
guarantees.

The teleological (target) method in the work was used in the analysis of approach-
es to the content of the rules of law with regard to the “legislator”, i.e. the creator of
the relevant rules (both in the past, including the Soviet and present). At the same time,
the analysis of the norm-problems (Article 2 of the CPC') is extremely important, since
the latter serve as the basis for the application of the teleological approach by the law-
enforcers in interpreting all other norms of the relevant branch of law.

The logical method was to resort to methods of analysis and synthesis: thus, in
constructing the notion of due process of analysis, both the lexical component of the
concept of due process in the Ukrainian language and scientific doctrinal texts and
national and foreign primary sources that mentioned due process were subjected; the
synthesis allowed to propose the author’s determination of due process and to formu-
late conclusions and follow up causation; the scientific texts of Ukrainian scientists
were analysed for their approaches to understanding the due process of law, as well as
the normative regulation of criminal justice tasks in various editions of the proce-
dural law; reception of induction allowed to distinguish perspective directions of
positive influence of due process in practice: after having analysed various problems
of enforcement of the rules of criminal procedural law in Ukraine by induction, it was
determined that the concept of due process can be an effective means of overcoming
existing contradictions.

Applying the historical method, the author gave a brief description of the chronol-
ogy of formation of the concept of due process. To this end, some primary sources were
addressed, namely the Grand Charter of Liberties of 12152, the Statute of Liberty of the
Subjects of 1354°, the French Declaration of Human and National Rights of 17894,
Amendment 5 of 1791 and Amendment 14 of 1868 to the United States Constitution
of 1787°, the Code of Criminal Procedure of the Ukrainian Socialist Soviet Republic
of 1927¢, and the Code of Criminal Procedure of the Ukrainian Soviet Socialist Repub-
lic of 19607. This made it possible to trace the genesis of the due legal procedure from
the beginning of its inception in the 13th century and to the present time in order to
know the essence of this phenomenon, the stages of its formation.

Ibidem, 2012.
Magna Carta. (1215). Retrieved from http://www.legislation.gov.uk/aep/Edw1cc1929/25/9/contents.
Liberty of Subject. (1354). Retrieved from http://www.legislation.gov.uk/aep/Edw3/28/3.
Déclaration des Droits de I’'Homme et du Citoyen. (1789). Retrieved from https://www.legifrance.
gouv.fr/Droit-francais/Constitution/Declaration-des-Droits-de-1-Homme-et-du-Citoyen-de-1789.

> Constitution of the United States. (1787). Retrieved from https://www.senate.gov/civics/constitu-
tion_item/constitution.htm.

¢ Code of Criminal Procedure of the Ukrainian Socialist Soviet Republic. (1927, October). Retrieved
from http://search.ligazakon.ua/l_doc2.nsf/link1/KP270014.html.

7 Code of Criminal Procedure of Ukraine: from Article 1 to Article 93-1. (1960, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/1001-05
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The author used the statistical method to analyse the quantitative indicators of the
activity of the Constitutional Court of Ukraine in establishing the proportion of deci-
sions which have been declared unconstitutional by some provisions of the CPC' in
respect of all decisions of this Court during the last three years. This made it possible
to identify trends in the work of the body of constitutional jurisdiction, as well as certain
correlations about the quality of the laws that amend the CPC? in present time.

The formal legal method was used in determining the place of application of due
process in the system of criminal proceedings, the disclosure of the content of due
process in criminal proceedings, which allowed to trace the link between the form of
the phenomenon (the text of Article 2 of the CPC?) and its content; on the basis of legal
techniques, with the assistance of logical techniques, the internal structure of the leg-
islative fixing of the tasks of criminal proceedings was elaborated and the place of such
a task as the application of the due procedure to each participant of criminal proceedings
was identified. The formal legal method also played a key role in the study in identify-
ing a number of practical problems of legal regulation or law enforcement, and pro-
vided an opportunity to propose possible solutions using the concept of due process.
With this method, a systematic generalisation of institutions that formalise the substance
of due process in the context of criminal proceedings was carried out.

The use of the comparative legal method in the work allowed to carry out a dia-
chronic binary comparison in the formulation by the legislator of the tasks of criminal
proceedings in different criminal procedural codes, namely, a comparison of the norma-
tive content of the tasks of criminal proceedings enshrined in Art. 2 of the CPC* 0f 2012,
and the tasks of criminal justice enshrined in the Criminal Procedure Code of 19607 in
the context of the concept of due process. Using this method, it was concluded that the
task of correct law applying was the most similar in content to the task of applying of
due process of law. At the same time, particular attention was paid to the significant
differences that exist between them.

2. RESULTS AND DISCUSSION

2.1 The concept of “due process” in non-national legal systems

In the scientific literature, there is the established idea that for the first time the
concept of “due process” originated in England [8; 9; 12]. Its formal embodiment is
Article 39 of the Grand Charter of Liberties®, according to which “No free man shall

' Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

2 Ibidem, 2012.

3 Ibidem, 2012.

*  Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

> Code of Criminal Procedure of Ukraine: from Article 1 to Article 93-1. (1960, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/1001-05.

¢ Magna Carta. (1215). Retrieved from http://www.legislation.gov.uk/aep/Edw1cc1929/25/9/contents.
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be arrested, or imprisoned, or deprived of his property, or outlawed, or exiled, or in
any way destroyed, nor shall we go against him or send against him, unless by legal
judgment of his peers, or by the law of the land (“by the law of the land”)” [13].
According to V. N. Safonov, judicial review “by the law of the country” allowed free
people to defend their rights and freedoms in the royal courts using the necessary
procedures [14].

According to clause 3 of the Statute of the twenty-eighth year of the reign of Edward
III of the “Liberty of the Subjects” of 1354! it was found that “no Man of what Estate
or Condition that he be, shall be put out of Land or Tenement, nor taken, nor imprisoned,
nor disinherited, nor put to Death, without being brought in Answer by due Process of
the Law ( “being brought in Answer by due Process of the Law”)”. In medieval England,
the terms “by the law of the land” and “due process of law” were regarded as synony-
mous [14].

For the first time the issue of consideration of due process arose in English law and
not only in procedural but also in substantive aspects [15;16]. Thus Volodimir Safonov
gives the views of the famous English lawyer E. Kock, who stated that in a substantive
legal sense the proper legal procedure is connected with the right to livelihood, the right
to free economic competition, to the free exchange of goods; in procedural terms, Kock
linked the rule of due process to a jury, or more precisely, to the right to indictment by
a grand jury and to hear by a petty jury [14].

S. V. Shevchuk identifies two aspects of substantive due process that are specific to
the law of the Anglo-Saxon countries: first, it is an identification with the concept of
the rule of law, including legal requirements for state legal acts. That is, the authorities
must act not only in accordance with the law, but also in accordance with the criteria
of natural law, morality, reasonableness, justice, as well as the general principles of law
established by the bodies of justice. Second, another aspect of due process is seen as a
proportionate remedy for the protection of constitutional rights and freedoms — state
acts must be legitimate, optimal, effective, and the means they envisage should be
proportionate to the pursued goals and minimally restrict the guaranteed constitutional
rights and of freedom [12].

The foregoing understanding of the concept of “due process” is also characteristic
of United States federal law. Under U. S. According to the amendment 5 of 17912, no
person should be compelled to testify against himself or be deprived of his life, liberty,
or property without due process of law, and pursuant to paragraph 1 of amendment 14
of 1868 no state shall deprive any person of life, liberty or property without due process
of'law. V. N. Safonov states that the prohibition contained in amendment 5 is addressed
to the federal government, and the relevant provision of the 14 amendment is inter-
preted as a prohibition for states [14].

' Liberty of Subject. (1354). Retrieved from http://www.legislation.gov.uk/aep/Edw3/28/3.
2 Constitution of the United States. (1787). Retrieved from https://www.senate.gov/civics/constitu-
tion_item/constitution.htm.
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Most lawyers agree that if to consider the concept of due process as common law,
it is only a procedural understanding to limit ourselves by mistake. Richard Fallon points
out that “substantive due process reflects one simple but far-reaching principle: the state
cannot be arbitrary. This intuitive idea is not mystical: public officials must protect
public rather than self-interest under the influence of individual motivation for their
actions, so there must be a rational or reasonable relationship between state goals and
the means to achieve them” [17].

V. M. Trofimenko points out that the systematic analysis of the concept of “due
process” shows that in its substantive content and functional purpose it approaches the
category of “criminal procedural form” [18]. It is distinctive that the concept of due
process has not only procedural (the existence of guarantees of human rights in crimi-
nal proceedings) but also the material aspect (ensuring the quality of the law governing
relevant social relations) [7].

In one form or another, the principles and norms that make up due process have
been characteristic of most states of today. S. V. Shevchuk notes that the first charters
of free cities in Italy and other European countries were directed against, predomi-
nantly, royal arbitrariness, in particular against illegal detention indefinitely [12]. This
is how a standard has emerged today that clearly limits the length of detention without
the sanction of a competent impartial body (first used in the Habeas Corpus Act of 1679
in the UK). According to Article 7 of the French Declaration of Human and National
Rights', “no person may be charged, arrested or imprisoned in any other way than in
the cases provided for by law and in the forms prescribed by it”.

Due to the spread of the relevant concept of due process, it has also been reflected
in regulations of international law [19]. The norms that give birth to the principle of
due process are primarily contained in the International Covenant on Civil and Political
Rights of 1966% p. 1-4 Art. 9, Art. 14, 15. At the pan-European regulatory level, due
process of law is embodied in Art. 5, 6, 7, 8, 9, 10, 11 of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms® — each of them, in addition to the
positive obligation of the state, contains a reference to the “procedure” or other circum-
stances which must be established by law.

The norms that make up some of the content of the concept of “due process” (ha-
beas corpus, ne bis in idem, nullum crimen sinae lege, etc.) have long been character-
istic of national forms of law — today they are all constitutional norms [20].

In Anglo-American legal doctrine, “due process” has the character of a systemic
category. For example, in a fundamental article, “Two Criminal Procedure Models”

' Déclaration des Droits de ’Homme et du Citoyen. (1789). Retrieved from https://
www.legifrance.gouv.fr/Droit-francais/Constitution/Declaration-des-Droits-de-1-Homme-et-du-Citoyen-
de-1789.

2 The International Covenant on Civil and Political Rights. (1966). Retrieved from
http://zakon.rada.gov.ua/laws/show/995 043/.

3 European Convention for the Protection of Human Rights and Fundamental Freedoms. (1950,
November). Retrieved from http://zakon3.rada.gov.ua/laws/show/995 004.
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[21], Herbert Packer contrasts the first model — the crime control model (in the other
interpretation, the crime control model) with the proper due process model. Moreover,
the notion of “due process” is a novelty in Ukrainian criminal procedural legislation.

2.2 Analysis of the notion of “due process”

The notion of “due process” is mentioned in the current version of the CPC! only
once —in Art. 2. Paragraph 1 of Art. 5 of the Convention for the Protection of Human
Rights and Fundamental Freedoms? mentions the “procedure established by law”
(“in accordance with a procedure prescribed by law”) in the context of ensuring the
right to liberty and security of person. However, no other act of criminal procedural
legislation in Ukraine mentions “due process of law”.

To some extent, this state of affairs is understandable, since due process of law is
a common law concept. Some constitutionalist scholars have attempted to determine
due process. According to S. V. Shevchuk proper legal procedure is “the application of
law by the bodies of justice (courts) in accordance with the established legal principles
and procedures for guaranteeing and protection of constitutional and individual human
and citizen rights, including legal entity” [12]. At the same time, the notion of “due
process” is rather unexplored in the science of criminal procedural law.

The analysis of the concept should begin with a linguistic interpretation. In Ukrai-
nian, the phrase “due process of law” literally sounds like “due legal procedure”.
Therefore, it consists of three words: the generic “procedure” and two adjectives “due”
and “legal”. A procedure is an officially established or customary order for the imple-
mentation, execution or exercise of anything; this is a series of actions, the course of
doing anything [22]. Legal — one that relates to law. Due — necessary, needed or ap-
propriate; in the sense of the adverb “due” — as it should be [23]. Apparently, linguistic
methods alone cannot delineate the concept. Therefore, each of the following elements
should be considered using a special legal interpretation.

V. P. Belyaev and V. V. Sorokin understand the procedure as an order (sequence) of
actions enshrined in the rules of law to achieve the goals of the legal process [24]. How-
ever, there are also positions to identify the concepts of “procedure” and “process”.
V. M. Trofimenko, generalising various approaches to understanding the concept of
“procedure”, concluded that the more fruitful approach to understanding the concept of
“procedure” is the one based on its formal side, because it is, in fact, an external, pro-
vided by law, a form of legal activity, whereas the activity itself constitutes the internal
content of the process; unlike the procedure, both the process and the single procedural
action or proceedings have at their core certain procedural actions or a combination of
them, which proceed solely in the form of relevant legal relationships [7].

' Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

2 European Convention for the Protection of Human Rights and Fundamental Freedoms. (1950,
November). Retrieved from http://zakon3.rada.gov.ua/laws/show/995 004.
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In author’s opinion, the use in the analysed construct of the word “procedure”
clearly indicates the following circumstances: first of all, it is about compliance with
formalised rules, the appropriate stage, methodology, the order of action; secondly, the
procedure should be seen not in the narrow sense (only as procedures carried out in the
framework of criminal proceedings) but also in the broad: procedures of pre-procedur-
al actions (inspections or audits, which obtain relevant materials or acts, etc.), procedure
of'adoption or legalisation of a relevant legal act, an act of individual action (/egislative
novelties, appointment to the administrative position of a person authorized to take
procedurally significant actions).

However, the “procedure” is not limited to procedural rules or rules. To accomplish
the tasks of criminal proceedings, it is tantamount to provide both the form of the rel-
evant stages of the process and their essential (material) component. Procedural rules
that impose duties on authorised officials to maintain impartiality, to examine evidence
directly, to evaluate them in accordance with internal beliefs, etc. — by their very nature,
cannot be properly implemented unless law enforcer in his or her own mind incorporates
material with the process and synthesise them.

The adjective “due” in the characterisation of the procedure, in author’s view, is
responsible for accuracy, infallibility and uniformity in the process of enforcement — a
requirement for a lasting form. The “legal” procedure is a reference to the essential
content.

“Legal” procedure is a procedure that fully complies with and establishes in practice
the principle of the rule of law. It is worth noting that this is not a law procedure, pro-
cedure occurred according to the law, but a legal procedure. In this respect, the linguis-
tically Anglo-American “due process of law” principle less reflects this important
substantive emphasis because it literally translates “in accordance with a process es-
tablished by law” (continental law has historically had less potential for transformation,
replenishing with new meaning of old constructs, which, by contrast, succeeds in the
common law system, with its precedent and the role of the court, which in certain cir-
cumstances may act as a generator and translator of law). In this context, it is necessary
to oppose the legal procedure to formal legality, which, if the laws of law do not com-
ply, can lead to catastrophic consequences (for example, the laws of the Nazi regime).
That is, a legal procedure is first and foremost a fair (morally and conscientiously
justified) and proportionate (in accordance with the principle of proportionality) pro-
cedure.

A “due” procedure is, firstly, a procedure that must be applied to a person in a cer-
tain status. Secondly, due means “what is to be”, that is, such a procedure must be
permanent, uniform, and therefore embody the principle of legal certainty.

Synthesising what has been researched in the analysis, the author proposes the fol-
lowing definition: due process (due legal procedure in Ukrainian language) is an order
L ]
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of legal action that embodies the rule of law in practice by applying to each person those
rules of law that fully meet all important objectively existing circumstances and allow
for unambiguous circumstances and predict in advance such application and its results.

2.3 The essence of due process

Philosophy understands essence as the main, defining in the subject, which is caused
by deep connections and tendencies of development and is learned at the level of
theoretical thinking [25].

The direct theoretical and legal in-depth substance of due process is to ensure the
sustainability of the social contract. It is the proper legal procedure that constitutes the
basic guarantee against the arbitrariness of power, unlawful coercion and pressure from
the latter on the population of the state.

The stated purpose is the specific, clearly defined procedures and constitutions in
the Constitution' and laws that constitute the content of due process [26-28]. These
are the procedures of formation of power, the procedures for the implementation of
direct people’s will, the procedures for staffing state bodies, procedures for the intro-
duction of special legal regimes of martial law or state of emergency, legislative
procedure, etc. With regard to the fundamental personal rights and freedoms of persons,
such rights may legitimately be restricted or temporarily deprived, mainly only during
and after the consequences of criminal proceedings. The Constitution of Ukraine
clearly defines a number of criminal procedural procedures (See: Part 2, 3, 4, 5, 6
Article 29, Part 2, 3 Article 30, Article 31, Part 2 Article 55 1, Article 59, Articles 62,
63 of the Basic Law of Ukraine)?. Rules such as nullum crimen sinae lege (Part 2 of
Article 58) and ne bis in idem (Part 1 of Article 61) form the basis for due process in
criminal proceedings [29; 30]. The procedure of application and enforcement of all
the above norms is detailed in the CPC® and other acts of criminal procedural legisla-
tion of Ukraine.

Also, the basis of due process in the domestic legal system is not only the provisions
of Art. 1, Part 1, Art. 8 of the Constitution of Ukraine*, but first and foremost part 2 of
Art. 19 of the Basic Law, “State authorities and local self-government bodies, their
officials are obliged to act only on the basis, within the powers and in the manner pro-
vided by the Constitution and laws of Ukraine”. At the same time, there is a special rule
of Part 1 of Art. 129 of the Basic Law of Ukraine for a judge, according to which a
judge must be guided by the rule of law.

' Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80.

2 Ibidem, 1996.

3 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

4 Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2 %D1 %80.
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2.4 Similar concepts of due process under previous criminal procedural law

According to Article 2 of the CPC!, one of the tasks of criminal proceedings is to
ensure prompt, complete and impartial investigation and trial so that each party to
criminal proceedings is subject to due process of law. The corresponding task was
formulated in the text of the new CPC of Ukraine in 20122 Prior to that, national
criminal procedural legislation had not known the concept of “due process” and, of
course, had not identified it as a task. But by analysing previous versions of criminal
procedural law, it is possible to find similar concepts.

The Criminal Procedure Code of the Ukrainian SSR in 1927° did not single out
either the aim or tasks of the criminal process. The 1960 Code* already contained Ar-
ticle 2 of the Criminal Procedure Task, which in each of its versions (the author has
counted three: the original of 1960°, of 1984°, and of 19927) designated “ensuring the
correct application of the law” as a task criminal proceedings (hereinafter — the old
version). It was the change in the wording that came with the application of due process
as the task of criminal proceedings. It is worth comparing their content.

First of all, the old version points to the application of the law, that is, to the right
implementation of a specific source of law, which is exclusively formalised and may
not always be legitimate. The current reference to the concept of due process, first, ap-
plies to any procedure (not only criminal procedural, but also administrative, constitu-
tional, etc., as well as its derivative procedures) and is more procedural in nature,
secondly, to the sources of law, which can determine the procedure is not defined in the
formulation of the task.

Another difference is that, in the context of the old version, application of, first and
foremost, criminal law should be considered the task of the criminal justice. This is
indirectly evidenced by the mention of the correct application, which is more charac-
teristic of the material component of the criminal industry (proper qualification, correct
analysis of the crime, etc.). On the other hand, the current version, as mentioned above,
has a more procedural focus, pointing to a “procedure”. Secondly, due process involves
one and only one clearly defined order of action, which alone can be considered le-
gitimate. In this approach, it is unacceptable to use valuation terms “true”/*“false”. The
latter can only be used when there is an objective inability for the average law en-

' Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

2 Ibidem, 2012.

3 Code of Criminal Procedure of the Ukrainian Socialist Soviet Republic. (1927, October). Retrieved
from http://search.ligazakon.ua/l_doc2.nsf/link1/KP270014.html.

4 Code of Criminal Procedure of Ukraine: from Article 1 to Article 93-1. (1960, December). Retrieved
from https://zakon.rada.gov.ua/laws/show/1001-05.

5 Code of Criminal Procedure of the Ukrainian SSR. (1961). Retrieved from http://pravoved.in.ua/
section-kodeks/79-upku.html.

¢ Code of Criminal Procedure of the Ukrainian SSR. (1984). Retrieved from http://lawlibrary.ru/iz-
danie2985.html.

7 Code of Criminal Procedure of Ukraine: from Article 1 to Article 93-1, op. cit.
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forcer to determine a comparative approach of several that is rarely inherent in for-
malised criminal procedural law.

2.5 Place of application of due process in the system of criminal proceedings

Applying due process to every participant in criminal proceedings is a task-guaran-
tee, a kind of safeguard for unlawfulness. It seeks to limit (within the rule of law)
the other, overarching task — to ensure prompt, full and impartial investigation and
trial. This is clearly evidenced by the grammatical construction that is used after the
general task — “in order to”.

In the old version, ensuring the correct application of the law referred to the gen-
eral tasks of criminal justice. This is another argument to understand “the application
of the law” in the old version as above all the application of substantive criminal law.
This task was subject to limitation by other tasks-principles of procedural direction
using the above-mentioned grammatical formula.

As for the due process of law, as stated above, the latter is a common legal concept
inherent in most modern states. Due process of law is a combination of the procedural
aspects of the rule of law, fairness, proportionality and legal certainty. Due process is
a requirement that applies to all enforcement activities carried out by a person with
authority or authority.

In author’s opinion, the legislator distinguishes the application of due process as a
separate task of criminal proceedings in connection with the following:

1) as a fuse, a general limit (limit) for the general task. That is, to ensure that au-
thorised persons, when necessary to conduct criminal proceedings quickly, impartially
and fully, must respect the general principles of law without which a rule of law cannot
exist — due process of law;

2) in order to assert that, if the due process is not followed, criminal proceedings
lose any meaning. The purpose of its existence becomes unattainable;

3) having enshrined that every participant in criminal proceedings has the right to
apply to him only due process of law, the legislator appealed to a wide range of persons,
confirming anthropocentrism in the process, the importance of ensuring human rights
and freedoms in its implementation.

2.6 The importance of applying due process of law

In essence, criminal procedural rules are primarily aimed at preventing the arbitrari-
ness of the authorities, the arbitrariness of the state in relation to society or indi-
viduals. In the course of criminal proceedings, serious restrictions on its participants
may be lawfully applied; the most severe procedural coercion is experienced by a
suspect/defendant.

Also, the current criminal process is not balanced: the prosecution party has certain
preferences for taking evidence, initiating and conducting pre-trial investigations
rather than the defence side. In author’s opinion, the most disadvantaged in the present
@
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circumstances is the victim, who is limited to the maximum in the positive and effective
mechanisms of protection of his violated right or freedom.

To cite one example from author’s own experience: an unidentified person broke a
window in the ground floor apartment at night from Friday to Saturday, using a heavy
8x10cm stone. Of course, neighbours heard the sound of broken glass. But the greatest
shock and emotional stress was experienced by an elderly woman living alone in this
apartment. There is no doubt that there is a grave breach of public order. Therefore, an
application for hooliganism was filed (part 1 of Article 296 of the Criminal Code of
Ukraine'). Investigators entered into the Unified Register of Pre-trial Investigations
information on their previous legal qualifications — Part 1 of Art. 194 of the Criminal
Code of Ukraine? — the destruction or damage to someone else’s property in large
amounts (for an amount exceeding UAH 200 thousand). The foregoing can be assessed
as a clearly inappropriate legal qualification. However, neither the applicant nor the
victim has any procedural rights to challenge such unlawfulness in connection with the
closed list of Part 1 of Art. 303 of the CPC of Ukraine®. The procedural supervisor, be-
ing part of the prosecution, also does not respond to the objections raised. And to chal-
lenge such a cynical inappropriate legal qualification at a preparatory court hearing is
obviously impracticable, since with such a qualification the indictment cannot be drawn
up in the proceedings.

Unfortunately, there are many such examples in practice. At the same time, they
not only prove the lack of balance in regulatory regulation, proper competition in all
actually represented stakeholders, but, first of all, in reality they are always caused by
the fact that the proper legal procedure was not followed by specific legal enforcers.

In the example above, it is also convenient to explain the two sides of the procedure:

1. Due procedure is to apply the provisions of Part 1 of Art. 214 of the CPC of
Ukraine?, namely the submission of information to the ERDR about the crime commit-
ted within 24 hours from the receipt of the relevant statement. And from a formalistic
point of view, the procedure was followed.

2. The legal procedure involves performing the appropriate procedural action taking
into account and investigating the merits of the case, the circumstances of committing
the unlawful act and determining the appropriate, most probable in a particular situation,
previous legal qualification. It is in this aspect that a clear violation of the victim’s right
to the due process of law has manifested itself.

The attention should be paid to the most critical point — casuistry, which arises in
any process of law enforcement. N. Yu. Sakara states that, despite the importance of
legislative regulation of the content of due (fair) court procedures, their general prin-

' Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

2 Ibidem, 2012.

> Ibidem, 2012.

4 Ibidem, 2012.
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ciples are not defined in national laws [11]. In a sense, any provision of regulatory acts
defines the procedure for the actions of the enforcers. But the text of a regulatory act
itself will never be perfect: gaps or competition (conflict of law) will arise.

In the case of a challenge to a previous legal qualification, there is a clear gap in
the jurisdiction of such a challenge, the absence of an effective mechanism to protect
the interests of the victim or the applicant.

Concerning the competition of law regulations, there are the most exemplary current
matches:

—part 2 of Art. 29 of the Constitution of Ukraine' establishes the exclusive jurisdic-
tion of the court to arrest or detain a person. At the same time, Art. 615 the CPC? legal-
ised the delegation of the relevant powers of an investigating judge to a prosecutor [31];

—according to the case-law of the European Court of Human Rights, the seriousness
of the charge is not the basis of long detention itself. At the same time, part 8 of Art.
194 of the CPC? establishes a binary alternative to the election of a preventive measure
(bail or detention) to persons suspected or accused of committing a crime for which a
basic penalty of more than three thousand non-taxable minimum incomes is imposed.
As is known, a recent norm (Part 5 of Article 176 of the CPC*) was declared unconsti-
tutional;

— part 3 of Art. 29 of the Constitution of Ukraine® stipulates that the authorities
empowered by law may use the detention of a person in custody as a temporary preven-
tive measure, the validity of which within 72 hours must be verified by a court. How-
ever, Part 3 of Art. 14 of the Law of Ukraine “On Combating Terrorism”® stipulates that
preventive detention of persons involved in terrorist activity can be carried out for a
period of more than 72 hours, but not more than 30 days;

— part 5 of Art. 387 of the CPC of Ukraine’ provides that all issues related to the
release of jurors from participation in criminal proceedings, as well as the recusal and
removal of jurors, are resolved by court order [32-34]. At the same time, in practice
there are cases when the judges, determined by the automated system of document
circulation of judges, release a judge from the performance of their duties in accordance
with Part 1 of Art. 66 of the Law of Ukraine “On the Judicial System and Status of
Judges™®.

' Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2%D1 %80.

2 Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

3 Ibidem, 2012.

* Ibidem, 2012.

> Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2%D1 %80.

¢ Law of Ukraine “On Combating Terrorism”. (2003, March). Retrieved from http://zakon3.rada.gov.ua/
laws/show/638-15/.

7 Criminal Procedural Code of Ukraine, op. cit.

8 Law of Ukraine “On the Judicial System and Status of Judges”. (2016, June). Retrieved from https://
zakon.rada.gov.ua/laws/show/1402-19.
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On November 28, 2018, paragraph 20 of Section 11 “Transitional Provisions”, of
the CPC of Ukraine!, which laid down simplified conditions for applying a special pre-
trial investigation (in absentia) to a suspect in the temporarily occupied territory of
Ukraine, was terminated. At the same time, Part 3 of Art. 12 of the Law of Ukraine No.
1207-VII of April 15,2014 “On Ensuring the Rights and Freedoms of Citizens and the
Legal Regime in the Temporary Occupied Territory of Ukraine™ contains a provision
similar to the one mentioned above, which simplifies the list of grounds provided for
by the CPC?, which are necessary for a decision to exercise a special pre-trial investiga-
tion (in absentia).

The above conflicts must necessarily be overcome in reality. The procedure that is
applied in practice must be due and legal. The actual conformity of the content of law
enforcement activities with the proper legal procedure is a true rule of law in the state.
But for this it is necessary to have ways of official formalisation, harmonisation of the
content of due process.

The issue of the application of due process is of great importance when ignored in
practice by the principle of the rule of law, legal certainty and justice. This may be
facilitated by either the technical and legal defects of the legislation (loopholes or con-
flicts of law), the failure of law enforcers to impose new compulsory sources of law, or
the overly conservative corporate position of a group of certain institutions (unconscious
sabotage of innovations). National law empowers a number of authorities to carry out
the official (compulsory) interpretation of conflicting rules of law or of such provisions,
the legitimacy of which is called into question. In exercising their respective powers,
these institutions formalise the substance of due process. Such bodies are: The Verk-
hovna Rada of Ukraine, the Constitutional Court of Ukraine, the European Court of
Human Rights, the Supreme Court. It is these authorities that create the due process of
law, that is, fill the general legal concept with specific casual content.

CONCLUSIONS

The scientific novelty of the research is that the author provided his own definition of
the concept of due process, performed a comparative legal analysis of the formula-
tions of the tasks of criminal proceedings in the context of ensuring the due process
of law, proposed the division of tasks of criminal proceedings enshrined in Art. 2 of
the CPC into general tasks and tasks-guarantees, the importance of the application of
due process and the list of institutions, which are intended to formalise the content
of the due process in criminal proceedings, were indicated. The relevant provisions
can be summarised as follows:

' Criminal Procedural Code of Ukraine. (2012, April). Retrieved from http://zakon.rada.gov.ua/laws/
show/4651-17.

2 Law of Ukraine “On Ensuring the Rights and Freedoms of Citizens and the Legal Regime in the
Temporarily Occupied Territory of Ukraine”. (2014, April). Retrieved from https://zakon.rada.gov.ua/laws/
show/1207-18.

*  Criminal Procedural Code of Ukraine, op. cit.
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— it was found that the application of due process as a task of criminal proceedings
in 2012 replaced the previous wording, which had been in force since 1961 — to ensure
the correct application of the law as a task of criminal justice;

— the application of due process is a safety-barrier that limits the general purpose
of criminal proceedings — to ensure prompt, complete and impartial investigation and
trial;

— the application of due process contributes to overcoming the gaps and conflicts
of law. Compliance with the actual content of law enforcement activities with due
process of law is a genuine rule of law in the state.

Determining the practical significance of this study, the author considers it necessary
to point out that the science of jurisprudence is always aimed at asserting the rule of
law, justice in reality; moreover, the most general concepts — categories — of the theory
of law are those pillars of the universe of law, which underpin all the activity of law
enforcement. Such effectiveness is most desirable in the field of criminal procedural
law, since it depends on it as an effective guarantee of the inevitability of punishment
for a criminal offence, compensation for harm to victims and society, as well as non-
exceedance, proportionality and validity of the rights or freedoms of any person in the
course of criminal proceedings. At the same time, the concept of due process is the
primary basis from which criminal proceedings should begin and be continuously car-
ried out. In the framework of this study, an attempt was made to determine the essence
of the due process of law, which should assist Ukrainian law enforcers in ensuring the
effectiveness of criminal proceedings.
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I'anna 3inogiieaa Oruer’ 0k
Kagpeapa inmeaexmyanvroi saacnocmi

Kuiscokuii nauionaavruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxpaina

IMPABOBA BUSHAYEHICTDb TA INPUHUHNIT
HE/IOINTYCTUMOCTI 10 ABIMHOI BIATIOBIZAABHOCTI:
NMUTAHHA TEOPII I TIPAKTUKU

AHoTauiA. Y cmammi pozenanymo npunyun nedonycmumocmi no08ilHo20 NpumseHeHHs 00
8ionogioanvHocmi ocobu 3a oOHe i me came npasonopyuieHus. Busnaueno, wo mpaouyiino
yetl npUHYUn 00CIIONCYEMBCA AK NPUHYUN KPUMIHATILHO20 A KPUMIHATIbHO-NPOYECYaAIbHO20
npasa, oe iCHyE nepesa’cHa 32004 y NO2is0ax Ha HeoOXiOHICmb 1020 dompumanns. Y cmam-
mi cmeepoHCYEMbCA, WO HeOONYCIMUMICIb HOBMOPHO20 NPUMASHEHHS 0C00U 00 8i0N08iOab-
HOCMI MA€ 36 30K 3 IHWMUMU 302aIbHOMEOpemUudHUMU noiodcennamu. Ilopywenns yiei eu-
Mo2u gede 00 pOo3uUperHs OUCKPEYTHUX NOBHOBANCEHb depicagHux opeanis. 11o0sitina 6io-
nogioanvHicms opmye HegusHayeHicms 0 YYACHUKIE NPABOBIOHOCUH, CINBOPIOE 3A2PO3Y
HEeoOHAK0B8020 3ACOCY8ANHA 3AKOHOOABCIBA Y CXOHCUX YU NOOIOHUX NPABOSIOHOCUHAX, WO
He2amueHo 6NIUBAE HA PiGeHb NPABONOPAOKY. YV pobomi 6yiu sukopucmani maxi mMemoou:
CUCTNEeMHO-CIPYKMYPHULL, Memoo aHanizy i cunmesy, ¥ NOEOHAHHI 3 AKCIONOTUHUM MA AHMPO-
noyenmpuunum nioxooamu. Ilokazano neobxionicms 3acmocy8anus ybo2o NPUHYUNY 6 oped-
HIYHOMY 38 3KV 3 NPUHYUNOM 3AKOHHOCMI, OCIMAMOYHOCI CY008020 piienHs | 0008 s13K080CMI
11020 BUKOHAHHA. J[{0BOOUMBCSA NOLOAHCEHHS, WO HEOONYCMUMICMb HOOBIIHOT 8I0N08I0AbHOCI
€ He MINbKU KOHCIMUMYYIUHUM NONONCEHHAM, A [ NPUHYUNOM TOPUOULHOL 8i0N0BIOAILHOCHII.
Hapasi icuyrome niocmaeu 206opumu npo MONACAUBICHIb 3ACMOCYBAHHA 11020 00 6CIX 8UOI8
I0pUOUYHOT 8ION0OBIOATILHOCII HEe3ANeXHCHO 8i0 2any3esoi npunanexcnocmi. OKpiv moeo, yeti
NPUHYUN SIK CKIA006d 6X00UMb 00 MeOpemuyHol KOHYenyii npasoeoi susnaienocmi, nepeby-
8AIOYU 6 OP2AHIYHOMY 36 A3KY 3 IHWMUMU 1020 cKAadosumu. [Ipakmuune 3navenns 3acmocy-
BAHMHS YbO2O NPUHYUNY NOJIAAE 8 POIMEICYBAHHI 8IONOBIOANLHOCMI 3A KIIbKA NPABONOPYULECHD,
CKIIaOU SIKUX HASIBHI 8 OIAX 0COOU, 8I0 NOOBIUHOT BION0GIOANLHOCMI 3a 0OOHE NPABONOPYULEHHSL.
Jlocsieaemuvces ye uiiaxom 8KIIOUeHHs RPUHYUNY HeQONYCMUMOCME NOOBIUHOI 8i0N08I0ANIbHOC-
mi AK CMPYKmMypHOo20 elemMenmy 00 npagogoi ausHavenocmi. Takxum 4unHom MOdNCHA NPOCHiOKY-
samu 11020 38 30K 3 IHUUMU CKIAOOSUMU YbO2O NPUHYUNY A CINEEPOACYEAMU, WO HEOONYC-
Mmumicms NOOBIUHOT 6I0NOBIOATLHOCHII € NPABULOM, WO NOWUPIOEMbCS HA 6CT 03 BUKTIIOUEHHS
8UOU IOPUOUYHOI 8I0N0BIOANbHOCI, A He MINbKU HA KpumiHanbHy. Teopemuune 0OTpyHMY8aH-
Hs Mako2o nioxody 3anponoHo8ano agmopom, a npakmuyHi nepeeazu npoOemMoHCmposani na
KOHKPEMHUX NPUKIAOAX.

KorouoBi ciioBa: ropuiuHa BiNOBIAAIBHICTD, IPUHIMIK TIpaBa, MPaBOMOPYIICHHS, TIEpe-
6auyBaHICTh, BEPXOBEHCTBO IPaBa.
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LEGAL CERTAINTY AND INADMISSIBILITY OF DOUBLE JEOPARDY:
ISSUES OF THEORY AND PRACTICE

Abstract. The paper considers the inadmissibility of repeated prosecution for the same offence.

It has been determined that this principle has traditionally been explored as a principle of
criminal and criminal procedural law, which agree on the necessity to comply with it. The ar-
ticle argues that the inadmissibility of double jeopardy is connected to other theoretical provi-
sions. Failure to do so leads to the extension of discretionary powers of public authorities.

Double jeopardy creates uncertainty for participants in legal relationships, creates the threat
of unequal application of legislation in similar and like legal relationships, which negatively
affects the level of law and order. The following methods were used in the work: systematic and
structural, method of analysis and synthesis, in combination with axiological and anthropocen-
tric approaches. The necessity of applying this principle in the organic relation to the principle
of legality, the finality of the judgment and the obligation to comply with it has been shown. It
has been argued that the inadmissibility of double jeopardy is not only a constitutional provision,

but also a principle of legal liability. Currently, there is reason to speak of the possibility of
applying it to all types of legal liability, regardless of branch. In addition, the theoretical concept
of legal certainty includes this principle as a component, which is organically related to its
other components. The practical significance of applying this principle is to differentiate liabil-
ity for several offenses whose composition is present in the actions of a person from repeated
prosecution for one offense. This is achieved by including the principle of double jeopardy as a
structural element in legal certainty. It is thus possible to trace its relationship to the other
components of this principle and to claim that inadmissibility of double jeopardy is a rule that
extends to all, without exception, legal liabilities, not only criminal. The theoretical substantia-
tion of this approach is suggested by the author, and practical advantages are demonstrated by
specific examples.

Keywords: legal liability, principles of law, offense, predictability, rule of law.

INTRODUCTION

The principle of inadmissibility of double jeopardy is fundamental to the institu-
tion of legal liability in both the countries of Anglo-American law and the countries
of continental law. For the most part, this principle finds its industry disclosure [1;
2], because liability in each of the branches of law has its own peculiarities. In the
framework of this study, the task of theoretical understanding of the principle of
inadmissibility of double jeopardy as such, which is inherent in legal liability irre-
spective of its sectoral orientation and substantiates the necessity to include it as an
integral part in the concept of legal certainty, is formulated. In practice, the principle
of inadmissibility of double jeopardy manifests itself most clearly where the most

severe liability is assumed, namely, in criminal law, when a person is prosecuted [3].
[
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The question of the existence of this principle can hardly be considered polemical,
because there are few opposing opinions: based on the principles of fairness, propor-
tionality, proportionality of the crime and promptness of prosecution, inadmissibil-
ity of re-committing an offence, in a situation where an offender has already been
punished logical, the existence of this rule seems to be logical and understandable.
However, the legal nature of this principle remains unclear. The author aims to prove
the link between the principle of legal certainty and the inadmissibility of double
jeopardy.

However, the issue of double jeopardy may arise when the subsequent actions of
an offender, to whom the softer punishment had been applied, do not indicate a correc-
tion, when the grave consequences of an offence, which were not known at the time,
have been identified after the prosecution. In such cases, parties involved in the legal
relationship, and most often an injured party, initiate a revision of the decision in order
to apply more stringent measures or sanctions, which threatens to prosecute twice a
person for one committed offence. Often, the situation is compounded by the fact that,
given the individual circumstances and particularities of the a, such actions appear to
be fair, and the imposition of double jeopardy is made with reference to legislative rules.

The full application and practical significance of this principle in the relationship
of legal liability depends on the understanding of its legal nature, its correct theoretical
understanding. Since this principle is at the same time both a principle of legal liabil-
ity and a constitutional principle, and a constituent principle of legal certainty, it is
necessary to analyse it in relation to these concepts.

1. LITERATURE REVIEW

1.1 Principle of inadmissibility of double jeopardy in branch law and legislation

Today, two approaches to understanding the principle of inadmissibility of double
jeopardy have been formed — branch and general theoretical. The first examines the
operation of a principle within one branch of law, focusing on sectoral features; the
second — sees the principle of inadmissibility of double legal liability as a common
law basis. According to the provision of the Constitution of Ukraine', the principle
of inadmissibility of double jeopardy is not limited only by criminal law. However,
the vast majority of scientific research relates to it in this field, since in criminal law
this principle is most striking.

According to O. Drozdov, “in the case-law of the Court of Justice (European Court
of Human Rights), the principle of non bis in idem extends only to the criminal sphere,
the boundaries of which the court understands far beyond the national jurisdictions of
the member states of the Council of Europe. The ECHR includes certain types of ad-
ministrative offences to criminal” [4]. Regardless of branch affiliation, the ECHR applies

! Constitution of Ukraine (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2 %D1%80.
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this principle to public-law liability relationships, where the entity is a power authority
that creates an increased risk of expanding its discretionary powers.

However, the question of the principle of inadmissibility of double jeopardy is also
relevant for private law. The question of the appropriateness of the application of the
principle of non bis in idem in economic relations is raised by A. S. Fonova. In business
contracts, legal entities provide for a number of sanctions for breach of conditions, in
particular, and penalties for late payment. Analysing the case law, the author argues that
business agreements often provide for fines and penalties that are the responsibility of
one type. In the future, such provisions of the contract are interpreted differently by the
courts and in one case, the debtor is ordered to pay both a fine and a penalty, otherwise
only one of the foreseen types of liability applies [2]. This problem creates uncertainty
for the subjects of the relationship, violates the requirement of predictability, according
to which a person must predict the legal result of his legally significant behaviour.

1.2 Principle of inadmissibility of double jeopardy in general theoretical studies

According to N. Parhomenko, “the study of domestic and international experience
demonstrates that the principles of legal responsibility are formed on the basis of the
principles of law”. The scientist pays special attention to the analysis of the principle
of legality, considering it as a “special legal principle” and “general law category”.
“In the criminal, civil, administrative, labour law, the basic requirements of law are
enshrined as the principle of legal responsibility, to which the scientist includes, —
inadmissibility to prosecute twice for a single offence” [5]. Researching the relation
between the general principles of law and the principles of legal responsibility in
her thesis, M. Yu. Zadnipryana pointed out that the general principles of law are an
independent kind of principles that deserve special attention. They serve as sources
of law and help to solve important legal problems and conflicts of law. Summaris-
ing the views of modern researchers, it is possible to distinguish the following basic
principles that have emerged from the jurisprudence: the right to judicial protection;
the principle of equal treatment and non-discrimination; the principle of proportion-
ality; the principle of legal certainty; the principle of protection of legitimate expec-
tations; protection of fundamental rights; the right to protection [6].

E. Kozubra notes that “the impossibility of bringing to justice twice for the same
offence directly refers to the inability to apply twice the same type of legal liability for
the same offence. This principle does not exclude the possibility of imposing on the
person additional types of legal liability” [7].

Some researchers of the branch application of this principle have indicated that this
principle of legal liability is linked to legal certainty. In particular, as noted by N. Kov-
tun and A. Zorin, “the non bis in idem rule in procedural terms partly coincides with
the principle of the stability of a judicial act that has entered into force, and therefore
also acts as a substantive element of legal certainty” [8]. In doing so, they linked this
provision to the principles of law.
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Proponents of this approach refer to the case law of the European Court of Human
Rights, pointing to the ne bis in idem principle being linked to the rule of law, legality
and justice. This rule is an integral element of legal certainty according to the practice.

2. MATERIALS AND METHODS

The main method used was the method of analysis and synthesis. Its application was
based on the fact that individual manifestations of inadmissibility of double jeopardy
in civil, commercial, tax, criminal law should be analysed by defining their common
features. These common conditions for the application of the principle of double
jeopardy should be systematised and distinguished by their scope and the degree of
interrelation with other legal principles. This method allows to separate repetitive
and regular, stable and constant from casual, variable, unstable, particular. By reject-
ing the latter, it is possible to form regularities and find their theoretical explanation.
This method was used in the article to form a general picture of the frequency and
spread of the application of the principle of non bis in idem in the branch law and the
laws of its application. Formed on the basis of the synthesis of individual elements
of the provision, it was possible to prove the general theoretical value of this rule
for legal liability. The application of an axiological approach has made it possible
to conclude the value of considering inadmissibility of double jeopardy through the
prism of legal certainty, since its inclusion as a component element in this theoretical
concept gives grounds to establish a relationship between the principle of inadmis-
sibility of double jeopardy, the rule of law and freedom of human rights.

The aim of this article is to analyse the content of the principle of inadmissibility
of double jeopardy as part of the principle of legal certainty, as well as to prove its
importance as a general principle of legal responsibility.

In addition, the systematic and structural method was also used. Thanks to it, the
article focuses on the disclosure of the relationship between the principle of legal cer-
tainty and the principle of legal liability non bis in idem, the thesis of the general legal
nature of this principle is presented and substantiated. It is stated that the inadmissibil-
ity of double jeopardy serves stability, predictability and predictability in law, creates
confidence in the efficiency of the legal system on the part of citizens, ensures their
legitimate expectations.

3. RESULTS AND DISCUSSION

3.1 Correlation between the principle of legal certainty and the principle of
inadmissibility of double jeopardy of a person for a single offence

The inadmissibility of double jeopardy is closely linked to the task and purpose of
legal liability, among which the punishment of an offender is only one factor in the
row. It is the legal responsibility of an offender to suffer the adverse effects of his
behaviour, to compensate for the harm and to refrain from such action. While at the
national level, in the first place, liability serves as a means to restore the existing
L ]
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state of an offence, to restore the disturbed law and order, to return legal relations
that have gone “beyond” into a legal and lawful direction. And only the means to
achieve this goal are the penalties and sanctions provided by the relevant industry
standards. The absence of such a broad view of legal liability and the action taken
against it by the principle of the inadmissibility of repeated prosecution leads to
the extension of this principle across different legal branches, to its analysis solely
within the scope of industry specificity.

The inadmissibility of double jeopardy takes into account the relationship with
other theoretical provisions, correlating legitimate conduct and liability in the event of
its violation. An offender is affected by the negative consequences of misconduct, and
even when it is not physically possible to repair the disturbed state, he compensates for
the losses. As a result of such actions the possibility of continuation of legal relations
in the legal course is provided, different, but the best way for the individual situation
is chosen. In this situation, double jeopardy creates the risk of uncertainty, because
having variability of types of liability combined with the unpredictable use of the re-
spective types, a person cannot fully realise in advance either the gravity of his offence
or imagine the size and extent of the negative consequences that he will suffer. Having
a large number of variations gives a person a false idea that liability can be avoided, or
at least it will not be subject to more severe alternatives. Finally, the possibility of ap-
plying simultaneously two types of liability extends the discretionary powers of law
enforcement agencies, which can apply such types of liability at their discretion, freely
interpreting the provisions of the law, to create the presumption of unequal application
of law.

Article 61 of the Constitution of Ukraine states: “No one may be prosecuted twice
for the same offence. A person’s legal responsibility is individual™'. Such a provision
imposes a duty on the state to fully, comprehensively and accurately investigate a case,
obliges parties to a dispute to prove their legal position carefully and in a timely man-
ner, taking a responsible role in the investigation of a crime or other offence. According
to the literal translation of the Latin sentiment, which became the embodiment of the
relevant legal idea, — non bis in idem — one answer is enough. This means that the injured
party or state must once be charged and demand that an offender be held accountable
for his or her actions. Such a principle is found in procedural law, it is consistent with
the principle of the finality of a judgment, ensuring its lawfulness and binding enforce-
ment. These provisions serve to maintain stability and the rule of law, emphasise the
predominant role of the regulatory function of law, and create safeguards for the trans-
formation of law into a means of legal and political struggle. An analysis of the proce-
dural principles shows that, determining the equal procedural status of the parties,
regulating the sequence of court cases, the limits of judicial proceedings and the legal

! Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2 %D1%80.
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status of court decisions, they are built with the knowledge that this is the only oppor-
tunity to bring a violator to justice. Accordingly, all necessary legal and procedural
remedies should be provided to an individual.

Regardless of branch affiliation, the ECHR applies this principle to public-law li-
ability relationships, where the entity is a power authority that creates an increased risk
of expanding its discretionary powers.

At the same time, studies of the positive aspect of legal responsibility encourage
researchers to analyse more closely the relation of particular sectoral manifestations of
legal responsibility with general theoretical principles and provisions, such as legality,
equality, rule of law, legal certainty. Scientific approaches to the study of legal liability
in recent years have, in principle, turned to the study of positive liability, not negative,
which reduced responsibility solely to the application of sanctions. As V. E. Golubovskyi
notes “positive liability is a measure of demanding self and others, a deep understand-
ing of the interests of the state, society, conscientious and active fulfilment of civic duty.
It is determined by the real socio-legal status of the subject, that is, this approach is
more promising because it fills legal liability with positive content” [9]. If to consider
liability from these positions, it is impossible to avoid the connection of legal liability
and general principles of law.

In author’s view, a narrow understanding of the operation of this principle, which
is mentioned in the context of exclusively criminal law, is unjustified, as evidenced by
examples of other branches of law (relevant scientific approaches are presented in the
literature review). In our opinion, such a contradiction arises because of the lack of
proper elaboration of the provision on the inadmissibility of double legal liability [10].
In fact, this provision should be considered not only a legal prescription, but also a
principle of legal liability (irrespective of one of the branches of law), which as part of
the theoretical concept of legal certainty, a principle most closely related to the institu-
tion of legal responsibility.

The principle of legal certainty is defined as “a set of requirements for the organisa-
tion and functioning of the legal system in order to ensure above all stable legal position
of the individual by improving the processes of law-making and enforcement” [11].

One of the problematic aspects of the inadmissibility of double jeopardy is the ap-
plication of this provision to legal persons. On the one hand, given the equality of
status of subjects in private legal relationships, both individuals and legal entities have
the equal right to claim the inadmissibility to held liable for one offence. On the other
hand, the provision of the Constitution of Ukraine, which contains this rule, is included
in the section “Rights, freedoms and responsibilities of the individual and the citizen™".
And this is a direct reference to an entity to which this right applies. In civil and eco-
nomic relations, there is a problem in applying property sanctions for breach of obliga-
tions, and in such cases legal entities rightly refer to the need to follow the same ap-

' Ibidem, 1996.
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proaches in the same legal relations with their counterparties — individuals. Contrary
to the statement about the possibility to apply repeated liability to legal entities in view
of Art. 61 of the Constitution of Ukraine', which applies exclusively to the rights and
freedoms of individuals, the provision on the inadmissibility of double jeopardy extends
to legal entities. The theory of legal certainty provides an explanation for this phenom-
enon, pointing to the obligation to apply it to both legal entities and individuals when
applying legal liability to them. The thesis about the impossibility of unambiguous
solution of this problem by the norms of the branch law and about the possibility and
necessity of a deeper legal theoretical discussion has already been advanced by Ukrai-
nian scientists [12].

Today, the constant mention of the principle of the rule of law, and more rarely, of
legal certainty as its constituent, in the context of solving almost every theoretical
problem of legal science is a popular phenomenon [13—15]. At the same time, general
legal principles, such as the rule of law, freedom, recognition and protection of funda-
mental human rights, equality must be specified in normative acts of general character,
in industry norms, and find their application in court practice [16—18]. Therefore, the
study of the origins of the principle of double jeopardy has an organic connection with
other, more extensive legal principles, and without establishing such a connection
meaningful understanding of the rule on double jeopardy is truncated and incomplete.
Its contents are revealed by M. 1. Kozubra — “the inability to bring to justice twice for
the same offence directly refers to the inability to apply twice the same type of legal
liability for the same offence. This principle does not exclude the possibility of impos-
ing on the person additional types of legal liability” [7].

Ensuring stability and predictability, clarity and unambiguity in qualifying actions
as unlawful is a prerequisite for ensuring that the principle of inadmissibility of double
jeopardy for a single offence is valid. These provisions are a manifestation of the prin-
ciple of legal certainty in the legal responsibility of different branch areas.

3.2 Case law of referring to the principle of inadmissibility to held a person liable
twice for a single offence

Due to the non bis in idem principle in law enforcement, there is a problem of de-
limitation of the duality regarding the qualification of an act (when it is possible to
simultaneously qualify different offences and necessary to choose the correct one)
from the cases where the actions of a person contain two or more separate offences,
each of which may be qualified separately. For example, a road accident resulting
from a traffic violation entails administrative and civil liability for the harm to the
lives and health of the victims’ property. In the actions of an offender there is at once
a composition of several offences, even before those provided by different branches

! Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2 %D1%80.
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of law. Liability comes for each offence, even though they are all related to one
life situation [19-21]. In this situation, to invoke the principle of inadmissibility of
double jeopardy is incorrect, since the composition of the offence is different and a
person will be prosecuted only once — more precisely he once will be responsible for
each committed offence. This situation should be distinguished from cases where a
person is tried to prosecute twice for the same offence.

For such a delimitation, international judicial institutions use the actual composition
of the offence as a basis, as in the case of Sergei Zolotukhin v. Russia. This approach
implies, in particular, that the issues of whether the charges were the same were estab-
lished to a greater or lesser extent on the basis of the assessment of facts than on the
basis of the formal comparison of essential elements of the charge [22]. Therefore, the
question is whether the offence was properly qualified, or if there was no qualification
during competition of the composition of the two offences, and instead, a person was
charged with committing several offences, while his actions presented a composition
of only one offence.

In the case of Igor Tarasov v. Ukraine, the court proceeded from the fact that the
legal qualification of a procedure under national law alone cannot be the sole criterion
for the application of the non bis in idem principle [23; 24]. During the trial of Tarasov’s
acts of hooliganism, it was established that they were qualified as hooliganism with
aggravating circumstances and as intentional causing moderate bodily harm, and the
person was accordingly twice held liable.

Answering the question whether the offences for which the applicant had been
prosecuted were the same, the interpretation of the non bis in idem principle similar to
the case of Sergei Zolotukhin v. Russia was applied. This principle should be understood
as prohibition of prosecution or trial in a second offence, if they stem from identical or
substantially the same facts. With regard to the individual case of Mr. Tarasov, the court
found that both proceedings at the national level concerned the applicant’s behaviour
at the same place at the same time interval and, therefore, the facts that twice led to the
applicant’s liability were inextricably linked between themselves, in both court proceed-
ings the same facts as those in the first trial were concerned. The Court found that the
following actions violated the principle of non bis in idem.

Although in the case-law of this court, the principle of non bis in idem relates to
criminal liability, it is clear that, by applying this principle, the courts have to differen-
tiate between offences, the liability for which is provided by different branches of law:
criminal, administrative, tax, labour, etc. Therefore, in interpreting this right, it is nec-
essary to go beyond the sphere of criminal law and talk about the principles of legal
liability and the principles of law as such. The non bis in idem rule in ECHR practice
is closely linked to legal certainty. Because any ambiguous and fuzzy interpretation of
arule of law in the context of legal liability is detrimental to the principle of legal cer-
tainty and the protection of a person’s legitimate expectations.

@
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[
4. CONCLUSIONS

The general principles of law, proclaimed as broad concepts, are specified in le-
gal rules and are manifested, in particular, in legal responsibility. This is justified
because in the context of legal responsibility such universally accepted values as
human rights, equality, freedom, justice can be endangered. The non bis in idem
rule applied in case law, including the ECHR, has a sound theoretical background
and the need for its application is generally not called into question. However, the
prevailing approach to understanding it as a branch principle is narrowed and limits
its meaning. The inadmissibility of double jeopardy is regarded as a component of
legal certainty — a general principle of law, which in turn has a close connection with
the rule of law. In order to ensure the inadmissibility of double jeopardy, it is neces-
sary to consider other elements of this principle, namely, stability and predictability,
clarity of legal orders, legality. Therefore, the principle of inadmissibility of holding
a person liable for a single offence is legally certain in close relation and should be
interpreted on the basis of the factual circumstances of the case in compliance with
other general principles of law. This approach gives the inadmissibility of dual re-
sponsibility as a component of the legal certainty of the anthropological dimension.
This requirement of legal certainty can be applied to all types of legal liability, to
legal and natural persons equally.
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Oner 3inoginopnu [lankeBuu

Avsiscoka aabopamopis npas AoguHu i 2p0MasAHUHA
Hayxoso-gocaignuii incmumym aepicasrozo 6yJisHULMBa ma Micuesozo
camospsagysannsa Hauionaavroi akagemii npasosux Hayx Yxpainu

ANwvsis, Yxpaina

MYABTHKYABTYPAAI3M SIK ITOAITHUKO-TTIPABOBUH KOHUEIIT

AHorauis. /106anizayis, axka 3a neguux 06CmMasun i 00 NEGHOI Mipu Modice Cnpusmu posmMua-
HIO emHOKYIbMYPHOI I0eHMUYHOCMI, 8 YINOMY He 3HUWYE eMHIYH020 YUHHUKA, He CHPUYUHAE
nosHoi yHighixayii coyioxynemyproi cpepu. OOHuM i3 nepcnekmuHUx 6apianmis 3a0e3neyerHs
MIJICKYIbIYPHO20 01anoey, GUPIUEHHs NPABOsUX NPOMUPIY ma OOCSASHEeHHS 63AEMOPO3YMIHHS
8 YMOBAX NOOEKYOU BUMYUIEHO20 CHIBICHYBAHHA HOCTI8 PISHOMAHIMHUX eMHOKYIbMYPHUX MeH-
manvHoCcmel, € i0es ma nolimuKo-npago6a KOHYenyis Myibmuxyremypanizmy. Memoio cmam-
mi € PinocoPdcoro-npasosuil ma 3a2aibHOMeoPeMuyHULL AHALL3 NPUPOOU Ma PI3HOBUAIE MYJlb-
MUKYIbMYPAiizmy Kpizb Npusmy c8imoensionoi ouxomomii 1idepanizmy il KOMyHimapusmy.
Baoicnusum npaxmuunum MoMeHmMoM € 3a2anbHA CRPAMOBAHICING KOMYHIMAPUIMY HA 3AXUCT
npae emHiuHUX, KOHQeCiHUX ma iHWUX MeHWUH, o 00 Ne6HOL MIpu 30IUXNCYE KOMYHIMAPU3M
i3 MyTbmMuKyIbmypanizmom. Boonouac esontoyis nozuyii vacmunu 1ioepanie 6i0 HenpuLHAmmsi
00 CX8aleHHs NPABO6OT NOMIMUKU MYTbIMUKYIbIMYPALIZMY € Pe3VIbIMamoM 6NIU8Y KOMYHIMapHOL
napaouemi ma 0oKa3om cunmesy i KoHgepeeHyii 000X QinocoghcvKrux Hanpamis i nosasu Ho8020
KOHYenmyaibHo MOOUPDIKO8AHO20 NONIMUKO-NPABOBO2O «2iOpudy» — 1i0eparbHo20 KOMyHIma-
pusmy. 3a ananocicto iz «cimeucmeom niOepanizmiey MoJCHA 8eCMu MO8y Npo «CIMeucmeo
MYTbMUKYALINYPATIZMIBY, MAIOYU HA Y8A3] HEMONCIUBICIL CINBOPEHHS EOUNHOL OISl 6CLO20 210~
banvHo20 coyiymy Konyenyii Myromuxyiemypanizmy. Ak oiaxpouno, mak i ceoepagiuno coyi-
anvhi 8iomMinHOCMI € Oyace cymmesumu. MynbmuKkyiemypaniam K noaimuko-npaeoea KoHyenyis
i AIK NPaso6a noaimuKa modxce 6ymu eghpekmueHUM Iuute Wooo KOHKPEmHoi 0epircasy 8 KOHKpem-
HO-ICIOPUYHUX YMOBAX. Y YboMY 38 A3KY 8ANCIUGUM € NUMAHHS W00 8UOOPY miei uu iHuoi
Mmodeni, abo He HABIMb YHIKATILHO20 JIOKATbHO2O 8APIAHMY MYTbMUKYILINYDATIZMY.

KirouoBi cjioBa: mostikyasTypHE CycHiIbCTBO, IIpaBa MEHIIHH, Ji0epai3M, KOMyHITapHu3M,
TiOepanbHIi KOMYHITapU3M.

Oleh Z. Pankevych

Lviv Laboratory on Rights of Man and the Citizen
Research Institute of State Building and Local Government
of the National Academy of Legal Sciences of Ukraine
Lviv, Ukraine

MULTICULTURALISM AS A POLITICAL AND LEGAL CONCEPT

Abstract. Globalisation, which to some extent can contribute to the erosion of ethno-cultural
identity, generally does not destroy the ethnic factor, does not lead to a complete unification of
the socio-cultural sphere. One of the possible promising options for ensuring intercultural dia-
logue, resolving legal contradictions and achieving mutual understanding in conditions of forced
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coexistence of different ethnic and cultural mentality is the idea and political and legal concept
of multiculturalism. The purpose of the article is the philosophical-legal and general theoretical
analysis of the nature and varieties of multiculturalism through the prism of the ideological
dichotomy of liberalism and communitarianism. The important practical point is the general
orientation of communitarianism to the protection of the rights of ethnic, confessional and
other minorities, which is to a certain extent brought together by communitarianism with mul-
ticulturalism. At the same time, the evolution of the position of some liberals from the rejection
of the approval of the legal policy of multiculturalism is the result of the influence of the com-
munitarian paradigm and a vivid proof of the synthesis and convergence of both philosophical
trends and the emergence of a new conceptually modified political and legal “hybrid” — the
so-called liberal communitarianism. It is stressed that, by analogy with the “family of liberal-
ism”, it is possible to talk about the “family of multiculturalisms”, implying the impossibility
(and, probably, and inexpediency) of creating a single concept for multiculturalism for the whole
global society. Both diachronic and geographically-social differences can be very significant.
Multiculturalism as a political and legal concept and as a legal policy can only be effective in
relation to a particular state in concrete historical conditions. In this regard, the question of
choosing a particular model, or even a unique local variant of multiculturalism, is extremely
important.

Keywords: multicultural society, minority rights, liberalism, communitarianism, liberal com-
munitarianism.

INTRODUCTION

Every day, the metaphorical “Great Wall of China” between different countries and
different cultures continues to collapse more and more rapidly. In the long run, glo-
balisation processes, hopefully, will still lead to the creation of an unbounded fron-
tier and other artificial obstacles, the one and only “mega-society” whose name is
humanity. However, as of today, it can be said that globalisation, which in certain
circumstances and to some extent may contribute to some erosion of ethnocultural
identity, does not generally destroy the ethnic factor, does not cause complete unifi-
cation of the sociocultural sphere. Moreover, since the widely recognised fundamen-
tal collective rights nowadays include the right of different communities to protect
their identities, one of the pressing topics of general jurisprudence is the problem of
identity as one of the systemic elements of human collective rights. This aspect is
particularly interesting for the study of political and legal and philosophical prob-
lems on the material of multicultural societies of the Western world, where due to
the processes of immigration during the encounter of different cultures, the collision
of two systems of values: the Western originating from the concept of man as an
individual and the eastern, that regards a person primarily as part of a large family.
As the scientific literature rightly points out, “migrants continue to live in a system
of conserved values of their own cultures, which are dominant for them and only for-
mally agree with the values of a new European culture, that is a necessary condition
for their legal status. The duality of migrants’ existence is manifested in the fact that
they become fully-fledged subjects of the law of the host country, but they live, for the
L ]
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most part, in the closed conditions of national “reservations” as a kind of “parallel”
communities, such “mini-states” [1].

Among the contradictory phenomena that occur in such “parallel” communities,
one of the leaders of contemporary British multiculturalism, B. Parekh, calls female
circumcision (clitoridectomy); polygamy; “Muslim and Jewish ways of cattle slaughter”;
“contract marriages”; scarring practices in the initiation process in some African com-
munities; wearing a Muslim headscarf in schools and offices; the practice of Muslims
not to allow their daughters to exercise that require the exposure of different parts of
the body; the refusal of the Sikhs to wear motorcycle helmets, as well as to remove the
turban when sworn in court; refusal of Roma or Amish to send their children to public
schools after reaching the certain age; the requirement of the Hindus to allow them to
cremate their dead and scatter their ashes in the rivers; the subordinate status of wom-
en in many minorities [2].

The “friend or foe” archetype, which was considered to be one of the defining
features of traditional regulation, continues to function in our time, in the postmodern
era. According to a report by the United Nations Development Program (UNDP), about
one billion people, that is, one in seven inhabitants of the Earth, belong to a group that
in one form or another is a victim of “exclusion” by ethnic, racial, religious or, more
broadly, “cultural” grounds. [3].

All this leads to a legitimate increase in interest in concepts that could form the
basis of practical decisions to allow “full freedom for all persons, all societies in the
way of life, self-expression, which provides freedom to their personal traits in the con-
text of respect for others™'. One of the possible perspectives for ensuring intercultural
dialogue, “tolerance” intercultural relations, resolving contradictions and achieving
such desirable mutual understanding in conditions of forced coexistence, coexistence
of representatives and carriers of different ethnocultural mentalities, is the concept of
multiculturalism [4].

The works of such domestic and foreign researchers as P. Ahluwalia [5], J. Berry
[6], N. Vysotskaya [7], N. Glazer [8], R. Ashcroft [9], K. Joppke [10], W. Kymlicka
[11], A. Kolodiy [12]. E. Colombo [13], Ch. Kukathas [14], S. Maksymov [15], A. Ma-
son [16], N. Meer [17], B. Parekh [2], A. Saeys [18], Ch. Taylor [19], G. Therborn [20],
V. Uberoi [21], D. Faas [22], L. Qiang [23], and I. Chestnov [24], are devoted to content
and models of multiculturalism. However, given the complexity and versatility of these
issues, it is necessary to state the urgent need for further scientific exploration of these
issues.

Therefore, the purpose of the article is the philosophical-legal and general theo-
retical analysis of nature and varieties of multiculturalism through the prism of the
worldview dichotomy of liberalism and communitarianism.

' The Declaration “Multicultural Society and European Cultural Identity”. Council of Europe. Con-

ference of Ministers responsible for Cultural Affairs (1990, 1990). Retrieved from http://www.coe.kiev.
ua/docs/km/conf6.htm
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1. MATERIALS AND METHODS

In order to achieve the aforementioned purpose of this scientific intelligence, the
author considers it necessary to declare (as the fundamental hypothesis of the study)
that, in his opinion, one of the most important, defining, central dichotomies for
modern Western (European and American) political and legal philosophy is “com-
munitarianism”. It seems that the analysis of these two concepts precisely as politi-
cal and legal categories has a great heuristic potential, not yet disclosed to date in
the national scientific literature. This applies, for example, to the possible limits of
their application in the analysis of human rights interpretative approaches used in
the consideration of specific legal cases for the protection of constitutional human
rights by national and international judicial institutions. It should be noted that while
the core, the basis for a true understanding of the dichotomy of “liberalism — com-
munitarianism” is the question of the relationship between the individual and the
collective, the analysis of the identified dichotomy requires an appeal to a number
of others related to the considered opposites. In particular, it is about the interplay
of the philosophy of cultural universalism and particularism, the political morality
of traditionalism and modernity, the ethics of values and the ethics of duty, which
defines the prospects for further research, including the issues of multiculturalism
under consideration, which are quite new and interesting. The author thinks that the
results of the study of the nature and varieties of multiculturalism through the lens of
the worldview dichotomy of liberalism and communitarianism can claim to have at
least the elements of scientific novelty.

It should be noted that in the process of scientific activity, in order to obtain knowl-
edge that objectively reflects reality, it is essential to adhere to the basic tenets of
methodology — the doctrine (theory) about the use of approaches and methods, ways
and means of scientific research. At the same time, as Professor V. Selivanov rightly
pointed out, “the complexity of natural and social, among them legal, phenomena
determines and involves the interaction of different methodological approaches, in
particular to their cognition. This complexity and pluralism of approaches to its re-
search, study, awareness do not deny the existence of truth, although they do imply
movement to it from different directions, formulation of its multidimensional image.
The historical world experience of knowing the real reality has proved that nothing is
so far removed from the comprehension of truth as an attempt to do so on the basis of
the principle of monism and yet ideologically sanctified” [25]. Therefore, the meth-
odological basis of the proposed scientific intelligence is a number of different philo-
sophical, general scientific and specially legal methods of knowledge of political and
legal phenomena.

In particular, the use of the dialectical method (and, above all, one of the laws of
dialectics, to which Hegel paid considerable attention — the law of the mutual transition
of quantitative changes into qualitative ones) made it possible to clarify the nature and
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essence of multiculturalism as a phenomenon of reality in dynamics of formation and
constant development of this phenomenon and its, sometimes contradictory, intercon-
nection, interaction, coexistence with other political and legal phenomena.

Principle of historicism, synchronous and diachronic analysis, combined with a
multidisciplinary approach to the problem under analysis are leading in the study. Ac-
cordingly, the author considers it necessary to point out that it is the interdisciplinary
approach, complex studies at the “junction” of jurisprudence, philosophy, ethnology,
psychology, sociology and other branches of social science that appear to be the most
promising, including the political and legal phenomenon of multiculturalism.

In the process of article preparation, comparative legal and systemic-structural
methods also played the important role — in analysing the approaches of scientists to
constructing definitions of the concept of multiculturalism; formal and legal — in the
process of examining international legal instruments (the Universal Declaration of Hu-
man Rights, the Declaration of Council of Europe “Multicultural Society and Euro-
pean Cultural Identity”, etc.) and national regulations. The prognostic method helped
to outline the prospects for the development of multiculturalism in the near future.

In addition, the formal-logical method and, in particular, its logical techniques, such
as analysis, synthesis, classification, deduction, induction, were used as the method of
study.

2. RESULTS AND DISCUSSION

2.1 The phenomenon of multiculturalism: some contemporary interpretations

The term “multiculturalism”, without which it is difficult to imagine today the lexi-
con of social sciences, became popular in the Western world in the 80’s of the 20th
century. Obviously, it existed already then, as it is nowadays, multidimensional,
multifaceted and even, frankly, quite vague, “hazy”. Using computer slang, the con-
cept of “multiculturalism” can be compared with a file, and the term itself with a
“shortcut”, a file pointer. It is clear that the content, the filling of the “file” depends
on the position (in particular, ideological and methodological) of a researcher.
Among all the interpretations of multiculturalism in the scientific literature, there
are two generic meanings of the term, in relation to which others can be considered
derivatives and species. First, they are increasingly denoting the fact of cultural hetero-
geneity of society, group, collective, social centre, cultural phenomenon. In this case,
“multiculturalism” is simply synonymous with well-known categories of cultural di-
versity, cultural heterogeneity, coexistence or interaction of cultures, cultural polyph-
ony and the like. In the second (and, indeed, primordial, independent, and therefore the
main) sense, multiculturalism is a philosophical and political ideological system that
posits cultural heterogeneity as a core principle of the organisation of society. It is a
purely modern concept both in the historical context of its origin and in the ideological
and value load it carries. For in its logic, this concept is deeply postmodern, even if it
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paradoxically stimulates the penetration of elements of early modern, pre-modern and
archaic into Western “postmodern” societies [26].

With this position, the national researcher S. Drozhzhina actually solidifies, distin-
guishing the descriptive (“the coexistence of several notable cultural groups in a single
political society, who wish and, in principle, are able to reproduce their specific iden-
tity””) and the normative features of multiculturalism. At the same time, the normative
approach, she said, affirms “the justification and the necessity for modern societies to
make efforts to support and promote the material and spiritual prosperity of different
cultural groups, as well as respect for their identity” [3]. It is noteworthy that in her
other work the author formulates the definition of the term “multiculturalism” (“it is a
state, processes, views, politics of a culturally heterogeneous society, focused on the
freedom of expression of cultural experience, recognition of cultural diversity; cul-
tural, political, ideological, religious, religious the rights of minorities at both the
public and the state level” [27]), based essentially on a normative approach.

In general, the conceptual considerations discussed in the previous two paragraphs
can be agreed. The only thing the author can emphasise — in author’s opinion, the very
existence of a multicultural society (without clear “normative” signs) can hardly be
defined as “multiculturalism” in its strict sense.

Consideration should also be given to the analytical generalisation of the Swedish
sociologist G. Therborn, who stated, “The concepts of “multiculturality” and “multi-
culturalism” are usually used in three contexts. One is a political, which argues for or
against multiculturalism policies and appropriate governance, with both supporters and
opponents using the term [6]. In this context in Canada in the 1960s this concept
originated. Another context is empirical, descriptive, or analytical. It takes place in
scholarly writings and in public debates that affect the various manifestations of cul-
tural heterogeneity in society, and is most closely linked to the emergence of “multi-
cultural societies”. The third context relates to social and political philosophy, to issues
of social and political order and human rights in the context of the heterogeneity of the
culture of a society” [20]. In author’s view, all three of these contexts are closely inter-
related. The empirical context serves as a necessary basis for the other two. At the same
time, the philosophical basis is, in author’s opinion, one of the defining factors both in
public debate and in the process of political governance in multicultural societies.

According to N. Vysotskaya, numerous definitions of multiculturalism can be
grouped into clusters round several leading interpretations of this phenomenon: demo-
graphic-descriptive, which states the presence of ethnically or racially diverse segments
in a society or state; programmatic-political, which refers to specific types of programs
and political initiatives designed to respond to ethnic diversity (in this sense, the term
“multiculturalism” was first used in the Canadian Royal Commission on Bilingualism
and Biculturalism in 1965). This approach seeks to take into account the interests of
different national groups and to provide them with a degree of recognition and auton-
omy while maintaining a corresponding vision of national unity; ideological-norma-
L ]
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tive — as a slogan or model of political activism based on sociological and ethical-
philosophical ideas about the place of people with culturally distinct identities in soci-
ety; social-transformative, aimed at eradicating racism, nationalism, sexism,
homophobia and achieving equality for all groups of society, etc.; historical and cul-
tural, which emphasises, in particular in the United States, the importance of studying
and understanding as many cultures as possible and interacting with them for the better
understanding of the nature of American culture” [7]. It should be noted that the author’s
assessment of the demographic and descriptive cluster has already been stated our above
when it was about synonymous categories — the empirical context (in G. Therborn’s
terminology) and descriptive features (in S. Drozhzhina’s terminology). At the same
time, program-political, ideological-normative and socio-transformative interpretations,
although they alone have some heuristic potential for in-depth study of the phenomenon
of multiculturalism, do not, without significant methodological and cognitive losses,
be combined into one, relatively speaking, “normative cluster.” Since normativity seems
to be the “common denominator”, the necessary element, without which neither social
transformation nor the measures envisaged by political programs can be carried out.

The correctness of author’s position is indirectly confirmed by the reasoning of
Professor of Political Theory of the London School of Economics Ch. Kukathas 14].
In other words, the empirical fact of a multicultural society may not only result in a
policy of multiculturalism itself, but also lead to at least three other possible develop-
ments.

Well-known American sociologist N. Glaser defines multiculturalism in the US as
a position “on racial and ethnic diversity, which rejects assimilation and the notion of
melting pot as being imposed by dominant culture and favours such metaphors as
“salad bowl” or “bright mosaic” in which the ethnic and racial element of the popula-
tion retains its distinct difference” [8].

It is noteworthy that the term “mosaic” in this context, as far as is known, was first
used by J. Gibbon in 1938 in the monograph “The Canadian Mosaic” [28; 29]. The
geographical affinity of this “pioneering” intelligence seems quite natural, because
Canada is the first in all respects (both chronologically and in terms of regulatory de-
velopment) “multicultural” state in its own sense of the word. Recall that as early as
1971, “multiculturalism” became the official term that signified the new governmental
course of this state (with the slogan “unity in diversity”). In June of 1988, the Cana-
dian Act of Multiculturalism was approved by Parliament. According to paragraph
3 (1 (b)) of this regulation, the policy of the Government of Canada “must recognise
and promote the understanding that multiculturalism is a fundamental feature of
Canada’s heritage and identity and that it provides an invaluable resource in shaping
Canada’s future” .

' Canadian Multiculturalism Act. An Act for the preservation and enhancement of multiculturalism
in Canada. R. S. C. 1985, c. 24 (4th Supp.). Published by the Minister of Justice. Retrieved from http://
laws-lois.justice.gc.ca
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Distinguishing the descriptive/normative dimensions of multiculturalism is an ex-
pression of the dichotomy of existent/due, as the basic categorical pairs in the philoso-
phy of law and ethics. The conceptual concept can thus be defined 1) as a normative-
value idea (due) and 2) as an embodiment of this idea in social practice (multicultural
social reality is existent). The author thinks that a descriptive approach to understand-
ing multiculturalism can only be viewed in the context of implementing a normative
approach. In particular, confirmation of the validity of such conclusions is the existence
of an apartheid regime (1948—1991) in the South African Republic, whose official
policies aimed at racial discrimination, segregation, oppression, is the complete antith-
esis of multiculturalism.

2.2 The philosophical basis of minority rights: some contemporary approaches

The important issue in the context of our intelligence is the question of the philo-
sophical basis of multiculturalism and, consequently, of the philosophical founda-
tion of minority rights. The author thinks that the perspective of multiculturalism
through the lens of the dichotomy “liberalism — communitarianism” is considered
promising in this regard, which, in the author’s opinion, is the central dichotomy for
contemporary European and American political and legal philosophy [30].

First of all, it is worth noting that from the standpoint of proponents of multicultur-
alism, this doctrine responds to such challenges of the postmodern era as:

* the necessity to reconcile the goal of national unity and the existing and increas-
ingly appreciated ethnic and racial and cultural diversity of the world’s population in
the age of globalisation;

* the inappropriateness of assimilatory methods of social integration due to chang-
es in the public consciousness (ethnic minority consciousness) — because this path of
integration is associated with considerable suppression;

* shift in the social discourse towards “other”, “partial”, “specific”, shifting interest
from whole to part, from the norm to deviation;

» the emergence of new moral and psychological attitudes, stemming from the
increased sensitivity of all population groups, including immigrants and national mi-
norities, to human dignity; disagreement with repression, oppression or even domina-
tion; the requirement to recognise their culture and their rights and to respect the
principle of equal treatment [12]. As is seen, many of these positions correspond to the
ideas of the apologists of the communitarianism paradigm.

Instead, liberal critiques of multiculturalism include such arguments. First, this
legal policy provides state support not so much to cultures, but to communities and
groups that unreasonably undertake the mission of representing the interests of all
ethnicities or religions. Second, public sponsorship of communities encourages the
development of a group of communitarian (community) identity, depressing the indi-
vidual. Such a policy establishes community power over an individual who is deprived
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of choice. Third, multiculturalism artificially preserves traditional-community relations,
preventing the individual integration of representatives of different cultures into civil
society. In many countries in Europe and the US, there are numerous cases where
people who have lost their ethnic or religious identity are forced to return to it simply
because the government does not sponsor culture, but communities (their schools, clubs,
theatres, sports organisations, etc.). Fourth, the major drawback of multiculturalism’s
legal policy is that it provokes segregation of groups, creating artificial boundaries
between communities and forming a kind of ghetto on a voluntary basis [31].

In the framework of “European multiculturalism”, the one-sided tolerance of the
host community has become, according to N. Sarkozy, a concern for the identity of the
immigrant in the absence of interest in the identity of the host country. At the same time,
the “multicultural fiasco” for “isolation” of immigrant groups was also criticised by
British Prime Minister D. Cameron. The latter emphasised that promoting diversity in
Britain led not to multicultural dialogue but to segregation, “Within the doctrine of state
multiculturalism, we have encouraged representatives of different cultures to live
separate lives, far from each other and from the mainstream. We have not been able to
convey the vision of the society to which we would like to belong. We have even been
tolerant of these segregated communities behaving in a way that is completely contrary
to our values” [32].

The danger of ethnocultural fragmentation of society, the existence of “parallel”
societies in one state, caused by the collision of values between the host European
country and immigrants, in particular those with a Muslim identity, certainly deserves
scrupulous attention. However, the author believes that the widely known series of
top-level official statements about the “collapse of multiculturalism” made in 2010-2011
rather testified to the obvious miscalculations and shortcomings of only a few the
model of multiculturalism, not its complete debacle as a doctrine as a whole. It seems
that it is too early to “write off” multiculturalism — as a political and legal idea, as well
as a socio-philosophical concept — in the archive of world history. In turn, the “viabil-
ity” of this phenomenon seems to be due to the fact that it is “fuelled” by the ideas of
two powerful philosophical and worldview currents of the present, which have already
been mentioned — communitarianism and liberalism.

At the same time, at first glance, communitarianism looks the more obvious, ex-
plicitly appropriate, adequate philosophical basis of the legal policy of multiculturalism.
This thesis already follows from the fact that the defining, initial, basic term-concept
of communitarian worldview is “community”, whose rights cannot be reduced to the
totality of the rights of its members.

To confirm this, the author turns to the works of the authoritative Canadian scholar
V. Kymlicka [33], who unambiguously defined the first stage of the development of
multiculturalism (until 1989) as “communitarianism”, “If you are a liberal and advocate
for individual autonomy, you will be opposed to multiculturalism as an unnecessary
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and dangerous departure from the proper emphasis on individuality. On the contrary,
for the communitarist, multiculturalism is a legitimate way of protecting communities
from the destructive effects of individual autonomy and promoting the value of the
community. (...) Thus, the defenders of multiculturalism initially reached out to com-
munitarianism as a possible philosophical foundation for minority rights. And on the
contrary,... the natural evolution of communitarianism was heading towards some form
of multiculturalism” [33]. However, according to this researcher, at the second stage of
the problem of multiculturalism, most of the issues are discussed within the framework,
“coordinates” of liberalism: “...there are vital interests related to culture and identity
that can be fully integrated with the liberal principles of freedom and equality (italics
by the author), which justify the granting of minorities with special rights. It can be
called the position of “liberal culturalism” [33]. An important caveat, however, is that
“liberal culturalism rejects the idea that groups may legitimately restrict the civil or
political rights of their members in order to preserve the purity or authenticity of the
group’s culture and traditions” [33].

The latter thesis is broadly explained in another work by V. Kymlicka [11], where
he focuses on an analysis of nature of the collective rights of national minorities. First,
the Canadian philosopher acknowledges that, even after the Second World War, “many
liberals hoped that an emphasis on “human rights” would also address minority rights
issues. Instead of protecting the most vulnerable groups directly, by granting special
rights to their members, it was envisaged that the rights of ethnic minorities would be
protected indirectly by guaranteeing fundamental civil and political rights to all people,
regardless of their affiliation with a particular group” [11]. Actually, in light of this
philosophy, the Universal Declaration of Human Rights of 1948 did not include refer-
ences to the rights of ethnic and national minorities.

It is obvious that the Declaration was a reflection of the political and legal ideology
of liberalism itself. It is therefore not surprising (given the liberal postulate of the indi-
vidual’s priority over the collective) that the document proclaimed the rights of the
individual, virtually ignoring the rights of the communities. However, in author’s
opinion, some of the terms contained in the Declaration, including “members of the
human family”, “conscience of mankind” (Preamble), “in the spirit of brotherhood”
(Article 1), “family” as “the natural and fundamental focus of society” (Article 16),
“the will of the people” (Part 3, Article 22), “each person as a member of society”
(Article 22), “friendship between all peoples, racial or religious groups” (Article 26),
“cultural life of society” (Article 27), “social and international order” (Article 28),
“responsibilities to society” (Article 29), can be considered at least “sprouts”, who were
preparing the ground for development of conception and creation of real international
legal and internal mechanisms to ensure and protect not only the individual, but a col-
lective human rights, including — minority rights [34].

V. Kymlicka argues that, at the present stage, “differentiated national minority
rights... do not, in fact, contravene the liberal principles of equality. They are really
L ]
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necessary in the view espoused by Rawls and Dworkin that justice requires the recti-
fication of a grave situation in which national minorities find themselves undeserved
or for “morally unjustifiable” reasons, or for compensation for wrongdoing, espe-
cially if they are “deep, widespread and existent from birth” (Rawls)” [11]. In doing
so, the philosopher distinguishes two groups of minority rights: 1) related to “internal
restrictions”, namely, to the demands of cultural minorities to restrict the basic civil
or political freedoms of their own representatives; 2) related to the requirements of
“external protection” that reduce the vulnerability of minorities to the decisions of the
majority society. It is clear that only the second category of rights can correspond to
liberal principles. To sum up, a Canadian researcher points out, “Liberal views require
freedom within a minority group and equality between minority and majority groups.
The minority rights system that respects these two limitations is, [ am convinced,
perfect in terms of liberalism. It does not contradict, but also in fact it upholds basic
liberal value” [11]. Thus, the analysis of V. Kymlicka’s reasoning suggests that he is
a consistent and clear supporter of a rigid multiculturalist approach, according to which
“diversity should not be simply tolerated — it should be strengthened, encouraged and
supported by financial means (if necessary) or by giving cultural minorities special
rights” [14].

Instead, the soft (classic) liberal multicultural regime can be defined, in the words
of its contemporary apologist Ch. Kukathas, “as the mode of greatest tolerance. It is
tolerant enough to stand up to the presence of even those who are against it in its envi-
ronment. At the same time, it does not provide particular benefits and protection to any
particular group or community. It will not prevent anyone from pursuing their own goals
or upholding certain traditions, but it will not encourage, subsidise, or give particular
preference to any goals and traditions. It is multiculturalism without fear and favourit-
ism” [14].

Obviously, in turn, the “soft” and “hard” variants of multiculturalism correlate with
the postulates of, respectively, classical and modern liberalism (neoliberalism). The
ideologists of the consider that recognition of individual freedom is followed by the
requirement of non-interference of the state in the private life of citizens, reproduced
in the well-known formula “state — night watchman”. Such a state should and can only
guarantee civil and political rights (first-generation human rights). Instead, the specific-
ity of the latter is usually seen in a pronounced social component, in changing the posi-
tion on the role of the state in securing and protecting the rights of citizens and, above
all, in expanding, supplementing the catalos of such rights with social, economic and
cultural (“second generation” rights).

In general, the liberal and communitarianism concepts seem to be the philosophical
foundations of the policy of multiculturalism in the various models of its practical
implementation. Moreover, the evolution of the attitude of liberalism to multicultural-
ism described above, in author’s opinion, is a further confirmation of the convergence
of liberal and communitarianism trends in the direction of liberal communism.

@
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CONCLUSIONS

Therefore, it can be argued that in view of the projected perspective, so to speak, the
“inevitability” of further acceleration of the process of globalisation, in the world
philosophical and legal discourse on human rights, one of the leading places will be
the problem of finding the optimal balance between such dichotomous characteris-
tics of this phenomenon, both universal and particular (cultural-special). Obviously,
the study of this problem will require, in turn, a further meticulous analysis of the
arguments of the apologists of liberalism and communitarianism, the two defining
currents of contemporary European and American political and legal thought.

The important practical point is the general orientation of communitarianism to
protect the rights of ethnic, denominational and other minorities, often marginalised.
This brings communism closer to multiculturalism. At the same time, it seems that the
evolution of the position of some liberals from non-acceptance to the approval of the
legal policy of multiculturalism is the result of the influence of the communitarian
paradigm and yet another visual proof of the complementarity, enrichment and ulti-
mately convergence of both philosophical directions and the emergence of a new con-
ceptually modified “hybrid” — so-called liberal communitarianism.

In author’s opinion, just as they say about the “family of liberalisms”, it is possible
to talk about “the family of multiculturalisms”, implying the impossibility (and prob-
ably inappropriateness) of creating a single, universal society of the concept of multi-
culturalism. Diachronically and geographically, differences can be very significant.
Multiculturalism as a political and legal concept and as a legal policy can only be ef-
fective against a particular state in specific historical contexts. An important question
is the choice of a particular model or even a unique local variant of multiculturalism.

In itself, the presence of a multicultural society (without a clear embodiment of the
value-normative features of multiculturalism) can hardly be defined at all in the strict
sense of the term “multiculturalism”. In turn, the need to pay attention to the normative
aspects of multiculturalism, to “legal multiculturalism” (I. Chestnov), requires special
studies within the philosophy of law and related legal disciplines, which is an important
aspect of further scientific exploration of this topic.
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Cepriii [lerposuu Pa6inosuu

Absiscoka aabopamopis npas AoguHu i 2p0MagAHUHA

Hayxoso-gocaignuil incmumym gepicasHozo 6ygisHuymsa ma

Micuesozo camospsaaysanns Hauionarorol akagemii npasosux Hayk Yxpainu
Avsis, Yxpaina

MEPETAAJ KOHCTUTYLUII I PEBOAIOLIIMHA
YCTAHOBYA BAAJIA: [TIOAITUKO-TIPABOBI CTPATETTT
AETTTUMALI 3MIH J0 OCHOBHOI'O 3AKOHY JEPKABH

AHoTanig. AkmyansHicms 00CAIONCEHHS 3yMOGLEHA MPUBAIOUUMY KOHCIMUMYYITIHUMU MPac-
dopmayiamu, ski giobysaromscs 8 Vkpaini, ma ix pesontoyitinum xapakmepom. Ilpu yvomy
MemoOoN02iUHI 3acobU ONUCY MAKUX MPAHCHOPMAYIU Ma 36)530K 3MIH Y NPABOGIl CUCIEMI [3
30IUCHEHHAM YCMAHOBYOI 61a0U 3A36UYAll 3ATUUUAIOMBCA NO3A Y8A20I0 YKPAIHCLKO2O NPA6o-
3nascmea. Memoro cmammi € UAGLEHHA BNAUGY MUNY NPABOPO3YMIHHA HA GUPTUICHHS NUMAH-
HSL PO KOHCIMUMYYIUHICMb [ YUHHICMb AKMA, SIKUM 0QOPMIIOEMbCS 30IUICHEHHS. PYHKYIU nep-
BUHHOI yemanosuoi én1adu. Bukopucmane y cmammi no€OHanHs OiaieKmuyHo2o nioxooy 3 me-
MOOOM NOPIBHALLHO20 AHALIZY 0AL0 3MO2Y 8CTMAHOBUMU 0COONUBOCMI PO3ZYMIHHA O3HAKU
JiticHoCmi YCMaHno84020 akma 3 no3uyitl OCHOGHUX munie po3yminus npasa. Ilpu yvomy dia-
JIeKMUYHULL NIOXIO BUABIAE C8OI e8PUCMUYHT MONCIUBOCME Y (POPMI NPUHYUNIE EOHOCMI ICMO-
PUYHO2O 1 7102i4H020, 3MicmY | hopmu, CYMHOCII ma A8Uwa, d MAKONC 3aKOHU EOHOCMI NPOmu-
JedcHocmell i 3anepederHst 8 Po3GUMKY NOJMUKO-NPABoSUx ernomenis. Aemopom 0oeedeHo,
W0 36EPHEHHS 00 COYIAbHO-OISUIbHICHO20 | COYIANbHO-NCUXONO2ITUHO20 OOIPYHIMYBAHb 1e2imUM-
HOCMI PegoNOYItIHOT 3MIHU KOHCIMUMYYii 0036015€ CMEEePONCY8amil, Wo OCHOBHI NPABosi Xd-
pakmepucmuxu akma 30ilCHen s YCMano8uol 81aou (NpasomMipHicms i YUHHICMb) COYIiaNbHO
3YMOGIeHI MA KOHKPEeMHO-iCmopuuHi. 3 02110y Ha ye, MaKi Xapakmepucmuki € pesayiiHumu
ma persmugnumu. Pensayitinicms ycmanoguo2o akma noiseac y to2o 36 513Ky 3 KOHKPEmHoio
cucmemoro npasa ma KOHKpemHoo npagosoio CGIOOMICmio ma y cnie8ioHeceHoCmi 3 6iOMIiHHU-
MU Munamu npagopo3ymints. Penamuenicms akma cmocyemucsi icmopuiHoi 3MIHIOBAHOCMI
npasosoi oyinku akma. Coyiono2iuHull NO3UMuUBIzM i IOCHAMYPALizm Cry2yloms cmpameisimu
ne2imumayii, AKi MO*CYMb BUKOPUCMOBYBAMUCH AK Y PEBONIOYIUHUX, MAK | KOHCEPEAMUSHUX
yinsax. FOpuouunuti Hopmamusizym 8UCMynae 3acooom ne2imumayii akmie OpOUHAPHOT HOPMOm-
sopuocmi i Oene2imumayii HeKOHCMUMYYIUHUX AKMI8 YCMAH084020 3HAYEHHS.

Kuro4oBi cjioBa: KOHCTUTYIIISI, yCTaHOBYA B/, FOPUAMYHA PEBOIOMNIS, JIHCHICTh YHHHICT
KOHCTHUTYII, 1i€BICTh KOHCTHUTYIIi1, HOPMaTUBI3M, COIIIOJIOTISI ITpaBa.
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CONSTITUTION REVISION AND REVOLUTIONARY CONSTITUENT
POWER: POLITICAL AND LEGAL STRATEGIES FOR LEGITIMIZING
CHANGES TO THE FUNDAMENTAL LAW OF THE STATE

Abstract. The study is relevant due to the ongoing constitutional transformations taking place
in Ukraine, and their revolutionary nature. With that, methodological tools for describing such
transformations and the connection of changes in the legal system with the exercise of constitu-
ent power usually remain without attention of Ukrainian jurisprudence. The purpose of the
paper is to identify the influence of the type of legal understanding to solve the issues of consti-
tutionality and the force of the act, formalizing the exercise of the functions of the primary
constituent power. The combination of the dialectical approach with the method of comparative
analysis used in the article enabled the establishment of the features of understanding the sign
of the validity of the constituent act from the standpoint of the main types of understanding of
law. Moreover, the dialectical approach manifests its heuristic capabilities in the form of prin-
ciples of historical and logical unity, content and form, essence and phenomenon, including the
laws of unity of opposites and denial in the development of political and legal phenomena. The
author has proved that the appeal to the socio-activity and socio-psychological justifications of
the legitimacy of the revolutionary constitutional amendments allows us to argue that the main
legal attributes of the act of exercise of constituent power (legitimacy and force) are socially
determined and specifically historical. Factoring this in, such attributes are relational and
relative. The relationality of a constituent act lies in its relationship with a specific system of
law and a specific legal consciousness and in correlation to different types of legal understand-
ing. Relativity of an act refers to the historical turnover of a legal assessment of an act. Socio-
logical positivism and natural law serve as strategies of legitimation that can be used for both
revolutionary and conservative purposes. Legal normativism acts as a means of legitimizing
acts of ordinary rule-making and delegitimizing unconstitutional acts of constituent significance.

Keywords: constitution, constituent power, legal revolution, validity of constitution, efficiency
of constitution, normativism, sociology of law.

INTRODUCTION

The desire to maintain continuity in the constitutional development of the state and
at the same time to make fundamental changes in the rule of law inevitably creates
the contradiction between legality and legitimacy, which is most clearly manifested
during the political and legal revolutions [1]. Over the last 15 years, the constitu-
tional process in Ukraine has been largely extraordinary [2—-3]. The extraordinary
nature of this process is manifested, first of all, in those key historical moments dur-
ing which changes were made to the Fundamental Law with regard to the form of
state government and a redistribution of powers between the president, parliament
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and government. The peculiar points of socio-political bifurcation, which marked
the movement of the “pendulum” of political and legal changes in the state, were the
Orange Revolution, the rise to power of V. Yanukovych, the which is quite reason-
ably evaluated as usurpation, and also the events of the Revolution of Dignity [4-5].
The relevance of the proposed study is predetermined by the problem of evaluating
the legal significance of the acts that were supposed to shape changes in the form
of government in Ukraine in 2004, 2010 and 2014!, but the problem has remained
unresolved in modern Ukrainian jurisprudence and demands its theoretical under-
standing.

The purpose of this article is to explore the specificity of the influence of the type
of legal consciousness on the decision on the constitutionality and validity of acts, which
regulate changes in the constitutional order and the exercise of the functions of the
primary constituent power.

In turn, the achievement of the outlined purpose implies the necessity of solving
the following interrelated problems: clarification of the political and legal significance
of the constituent power design in constitutionalism and establishment of the nature of
the conditionality of the basic legal characteristics of the act of the constituent power —
legitimacy and validity — by that type legal understanding, from the standpoint of which
the legitimation of such an act emerges. Considering the purpose and objectives of the
study, it is also appropriate to appeal to the content analysis of texts of legal doctrine,
in particular, the doctrine of ideas, views and concepts of Ukrainian and foreign con-
stitutionalists. This analysis is based on a comparison of the semantic meanings of the
concepts of reality and legitimacy in the works of representatives of the main classical
types of legal consciousness. Thus, the common logic techniques of comparison and
differentiation, generalization and typification allow us to investigate the specific fea-
tures of theoretical models developed by individual schools of jursiprudence to explain
the phenomenon of the emergence and change of constitutional law and order. Estab-
lishing the practical relevance of these explanatory models for legitimizing constitu-
tional transformations requires a recourse to the method of ascending from abstract to
specific. Its use in research makes it possible to demonstrate the socio-instrumental
importance of constitutional consciousness.

1. LITERATURE REVIEW

A number of legal and political aspects of the mentioned constitutional changes in
Ukraine have repeatedly become the subject of attention of Ukrainian and foreign

' Constitution of Ukraine. (1996). Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0 %
BA/96-%D0%B2%D1%80; Law of Ukraine “On Amendments to the Constitution of Ukraine” (2004,
December). Retrieved from https://zakon.rada.gov.ua/laws/show/2222-15; Decision of the Constitutional
Court of Ukraine “In the case of the constitutional submission of 252 People’s Deputies of Ukraine on
compliance with the Constitution of Ukraine (constitutionality) of the Law of Ukraine” On Amendments
to the Constitution of Ukraine “of December 8, 2004 N 2222-1V)” (2010, September). Retrieved from
http://search.ligazakon.ua/l_doc2.nsf/link1/KS10094.html.
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constitutionalists, philosophers and theorists of law. At the monographic level, these
issues were considered, in particular, by R. Maksakova [6], O. Vodiannikov [7],
O. Myronenko [8], V. Rechitskyi [9-10], and M. Savchyn [11]. The domestic sci-
entists analysed separate stages of the constitutional process in Ukraine, considered
their substantive, constitutional, procedural and socio-political aspects, assessed the
constitutionality, validity and legitimacy of acts, which outlined the amendments
to the Fundamental Law, for which various arguments were presented — legal, po-
litical, and sociological. At the same time, the theoretical and methodological bases
of such evaluation are, for the most part, insufficiently clarified, which cannot be
overlooked. Against this background, the arguments presented by various authors,
even within a single publication, can sometimes be based on different types of legal
reasoning, and are therefore often incompatible with their opponents’ positions.

In some cases, there is a substitution for constitutional law evaluations of purely
political or, conversely, abstractions from political reality in favour of the “purity” of
constitutional dogma. The process of changing the constitution is often described by
terms that have different meanings, whether formal, legal, sociological, or axiological,
which may lack proper disambiguation. In recent years, the general constitutional and
theoretical problems of the exercise of constituent power have been covered in the
publications of Z. Oklopcic [12], M. Loughlin [13], G. Brunkhorst [ 14], and M. Pereira
[15]. Of interest is the debate that unfolded in 2015 on the pages of the International
Journal of Constitutional Law between M. Tushnet and J. Komarek regarding the issue
of constitutional revolutions in connection with the concept of constituent power
[16-18].

Instead, discussing the question of changing the legal foundations of the state sys-
tem demands relying on sound theoretical and legal developments. Among the latter,
an outstanding place belongs to the classic work of Hans Kelzen “Pure theory of Law”
(1934) [19], which has not lost its scientific importance to this day [20-22]. In Western
legal science, where, unlike the former Soviet territories, jurisprudence tradition was
not interrupted, back in the 70’s — 80’s of the last century, the Kelzen problematics of
changing the Fundamental Law was developed by such researchers as J. W. Harris [23]
and R. J. Lipkin [24] — in terms of isolating the causes and conditions of such change,
J. Hughes [25] — in the context of the matter of validity of the mentioned norm, T. Hop-
ton [26] and L. Wolf-Phillips [27] — in the context of the general issue of constitu-
tional and legal legitimation of the policy. These issues have not lost their significance
at the beginning of the 21st century, as evidenced, in particular, by the publications of
M. Rosenfeld [28], R. Barnett [29], Z. Zevit [30] and R. H. Fallon [31].

Methodological significance for the consideration of the problems discussed below,
in particular the issues of constitutional legitimation, are works on constitutional soci-
ology, certain aspects of which are actively explored by K. Thornhill [32-33], T. Spaak
[34], and Y. Roznay [35]. The work of the latter of the aforementioned researchers is
based on a considerably empirical study of the nature and the limits of the political
L ]
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power to amend the fundamental law [36] and the concept of “unconstitutional consti-
tutional amendments”. These issues continue to be of interest to contemporary consti-
tutionalists in the European post-socialist space (E. Tanchev and M. Petrovi¢) [37-38].

2. MATERIALS AND METHODS

The purpose of the study outlined above necessitates the use of a number of interre-
lated philosophical and general scientific research approaches, general methods and
techniques that enable to achieve it in the most adequate and effective way.

The basic philosophical approach used in the proposed intelligence is the dialecti-
cal approach. This approach, used in the moderate on the antithesis of materialism and
idealism of interpretation, serves as an implicit pivotal idea that structures the way of
considering the validity of acts of constituent power, applied further primarily in the
form of principles of unity of historical and logical, content and form, phenomenon and
essence, including the unity of opposites and the negation of negation and the transition
of quantity into quality in the development of social phenomena. For example, the
principle of unity of the historical and the logical, in which the logical, namely the
constitutional and legal, is conceived as a removed form of social and state develop-
ment, is a conceptual means of understanding changes in the form of state government
in Ukraine. The methodological principle of unity of form and content of phenomena
facilitates the consideration of political and legal transformations, in particular those
that occur in modern states of transitional, transitive type, as phenomena where the
legal becomes a form of political. It is the dialectics of phenomenon and essence that
reveal the unity of the socio-political and legal aspects of the constitutional process, its
legal essence as the essence of the “first order” and the socio-psychological essence of
legal (constitutional and legal) phenomena as some kind of essence of the “second
order”. Dialectical methodology, based on the use of the law of unity of opposites, cre-
ates the necessary conditions for combining procedural and formal discretion in the
constitutional process with its substantive continuity. Dialectics also reveal the pro-
cesses of socio-political and state transformations that are described by the emergence
of new-quality constitutional phenomena. The quantitative changes to the basic law
become qualitative changes and can confirm the ongoing constitutional revolution.
Under these conditions, the desire to preserve the visibility of substantive continuity in
the constitutional order inevitably conflicts with formal violations of such continuity.
In the Ukrainian constitutional process of 2004-2014, the paradox of turning a consti-
tutional “wrong” into a constitutional right manifests itself through a dialectical “de-
nial of objection”: revolutionary changes in the form of state government are a denial
of previous constitutional regulation and at the same time a return to the regulation that
preceded the “constitutional reverse” of 2010. In turn, comprehending these political
and legal transformations requires finding methods that would reveal the specifics of
the argumentative means of explaining the transition of constitutional “wrong” to con-
stitutional law as a qualitative, revolutionary legal transformation.
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In view of this, the dialectical approach in the study is complemented by the use of
other philosophical approaches, general scientific methods and techniques. Thus, in
particular, the principle of social determinism and sociological approach to the process
of constitutional transformation gain substantial importance, allowing to immerse the
process of evaluation of legal forms in the social context of legitimation and see the
constitutional and legal categories of real social interests. The task of identifying the
semantic connotations of the signs of reality and constitutional legitimacy of those acts
of public authorities, through which changes in the rule of law take place, necessitates
the use of a hermeneutic approach that focuses on the very problem of understanding
constitutional and legal phenomena, which, due to this, is revealed as a problem of
constitutional legal consciousness. The root of the problem lies in the tension between
static Aristotelian logic, which fundamentally prevents the transformation of “A” to
“non-A” as its formal opposite, and a dialectical logic that allows to describe any phe-
nomenon in the process of its development, in particular, allows to reveal dynamics of
revolutionary political and legal changes and explain the inadequacy of attempts to
interpret them in the context of constitutional succession.

An important methodologically significant aspect of the problem of constitutional
consciousness is the differences in “preunderstanding” (G. Gadamer), namely, the dif-
ferences between the criteria of legal nature of social and, in particular, political phe-
nomena. Legal precondition sets the semantic boundaries of legal and non-legal, and
therefore serves as an implicit factor that determines the strategy of exploring consti-
tutional transformations and evaluating the individual acts by which such transforma-
tions are outlined. The main differences here are the differences of legalistic positivism,
sociological and natural law approaches to understanding constitutional law. If the
statistician understanding of constitutional law is based on the description of normative,
deontic legal reality and implicitly appeals to procedural aspects of the formation of
state will as a source of justice, then the sociology of constitutional law provides a
description of the actual state of affairs and empirical social processes, while under-
standing them as processes of law. Both cognitive strategies are descriptive and there-
fore positivist, but in substantially different ways. The dichotomy of the existing and
the proper attests to the essential discrepancy between the results of the description of
both realities, with the formal similarity of the means employed in the process (descrip-
tion). On the other hand, both positivist strategies of legal knowledge are opposed by
a naturalist understanding of constitutional law. Such a difference manifests itself not
in the deontic mode of the existence of law, from which derives a considerable part of
the representatives of the school of natural law (since in this sense logistical normativ-
ism paradoxically turns out to be similar to natural law), but, instead, in its metaphysi-
cal ontological bases and in the ideal character of values, to which constitutional natu-
ralism appeals. Accordingly, the criteria of legality are significantly different in the
latter case: the naturalism, considered as an alternative to the two previous cases, appeals
to the ideal and meaningful criteria of the legal as such. At the same time, the juxtapo-
L ]
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sition of naturalism and sociology manifests itself when appealing to the real political
processes of objectification of natural ideas and values.

3. RESULTS AND DISCUSSION

3.1 The concept of constituent power in constitutional law

Establishment of the practical significance of explanatory theoretical models for the
legitimation of constitutional transformations enables the demonstration of instru-
mental significance of constitutional understanding and facilitates the demythologi-
zation of established conceptual constructions, and, above all, the concept of con-
stituent power (pouvoir constituante). Usually, the fact that this concept is endowed
with two substantially distinct, albeit interrelated meanings remains left out by the
constitutionalists. The first one is value-normative, while the second one is func-
tional and descriptive. The first sense embodies the understanding of constituent
power as the “power of the people,” and the second — its understanding as a function
of the drafting and adoption of the constitution (the so-called primary constituent
power) and the subsequent change of the basic law (derivative, secondary, or insti-
tutional constituent power). The first sense is, according to G. Hart, an “ascriptive”
(non-descriptive) meaning attributed to certain actions. Note that both meanings are
implicitly present in Antonio Negri’s assertion that “the constituent power is a sub-
ject. This subject, this collective subjectivity, is distracted from any conditions and
contradictions, which from time to time are limited by their constituent force in the
specific circumstances of political and constitutional history” [7].

The primary constituent power is unlimited by definition — at least in formal and
procedural aspect. In the substantive aspect, it is often considered to be bound by the
requirements of superpositive, “natural” law. The complexity of disconnecting the two
above mentioned connotations of the concept of primary constituent power causes it to
be understood as “emerging and existing in the relationship between the constitutional
imagination (constitutional myth of founding) and the activity of the bodies of estab-
lished power. Constituent power, therefore, cannot be equated with that of a certain
community, even a large one — this approach reduces the constituent power to the ques-
tion of fact. The notion of constituent power connects the symbolic and the real in
constitutional discourse” [7]. The elusive nature of such a relationship and connection
may lead to the conclusion that “today, like many centuries ago, [the notion of con-
stituent power] is still covered by the veil of les mystéres de 1’Etat [mysteries of the
state — in French], unrecognized and incomprehensible as the mysteries of theology.
Namely, the study of such power... leads to the depths of social psychology and anthro-
pology. Neither the political science nor the legal have any power to explain this phe-
nomenon using their scientific toolkit...” [7]. In our view, the last thesis allows one
clarification: the powerlessness of legal dogma manifests itself in the light of the juris-
prudence of the sociologist-positivist orientation and other descriptive disciplines.
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The purification of the constitutional vocabulary from the mystical veneer enables
the statement that a value judgment on a particular political decision as on an “act of
primary constituent power” is possible only as an ex post facto evaluation. Such an
evaluation is possible, so to speak, not so much thanks to a victory of the rule of law
(which is always indisputable), but thanks to a rule of law of the victors — a rule that
established itself as a socio-political fact. Such qualification of a procedurally or com-
petently unconstitutional act as a “constituent” allows to bring the act beyond the
limits of law and order and thus eliminate the possibility of its legal evaluation. As for
the control over the conformity of the exercise of the primary constituent power with
a particular value-normative, “material” factors, to be efficient, such control can be
exercised only by the new constituent power or the bodies constituted by it. For obvious
reasons, this will always cast doubt on the objectivity of such control and, at the very
least, on its independence. Given the impossibility of ensuring independent institu-
tional control over the exercise of constituent power, its connection with the require-
ments of natural law remains purely transcendental and metaphysical. In a descriptive
way, the basic approaches to the interpretation of the founding power can be distin-
guished according to three types of understanding of law: legalistic, sociological and
value-metaphysical.

In one of the thorough domestic studies of constituent power, the latter is defined
from a sociological standpoint as “the relation of domination-subjugation, by means of
which through a politically dominant public entity as a sovereign establishes (consti-
tutes) in the territory of the state or part thereof certain public-power institutions and
their basic forms of functioning (establishes the actual constitution) and also provides
for their legitimation by legalizing the public order in which it is interested, by adopting
or amending legal acts (legal constitution), acting as organizational and constitutional
legal prerequisites for the functioning of public power” [6]. If from the standpoint of
its content the constituent power is the power that establishes the actual constitution,
then from the standpoint of form this power is about “legalizing”, “endowing a binding
force” of a certain system of organization and exercise of political power, serving for
this purpose, we should point out, not merely legal and extra-legal means (especially
at the initial stage of its formation).

Without denying the importance of the normative (both legal, dogmatic, and natu-
ral-legal) dimension of constitutional and legal phenomena and recognizing their un-
conditional legitimate value, we shall point at one advantage that empirical and descrip-
tive interpretation of the constituent power gives: as opposed to normative criteria of
recognition of certain actual social power as “people’s power” or “constituent power”,
sociological approach creates prerequisites for scientific reflection of the most complex
and ambiguous aspects of the development of the political and legal phenomenon,
which, subsequently, as a result of radical social and political changes is retroactively
referred to as “constituent power”. Since the de facto legal form is not always a prereq-
uisite for the exercise of constituent power, it is the empirical and sociological approach
L ]

140



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019
[

that allows us to trace the process of transformation of the actual constitution into a
legal constitution, the transformation of political decisions which, from legal and dog-
matic positions, are considered to be “non-legal” acts into acts that subsequently, from
the standpoint of other types of legal thinking, become treated as “legal”.

Therefore, in the analytical sense it is necessary to distinguish between functional
and value-normative aspects of the constituent acts. Within the same rule of law, unity
of both aspects is presumed regarding any constituent acts, including those adopted
with formal and/or material violations of the constitution. However, changing the law
allows you to separate the two aspects, and sometimes even raise the issue of respon-
sibility of officials for participating in the adoption of the constituent act.

The “derivative” nature of the constituent power exercised by the subject of author-
ity of the constituent power appears to be a delusion in the event of going beyond the
established constitutional powers upon adopting the act. In such case, the public author-
ity de facto exercises its own primary, not derivative, constituent power.

If, when the constitution is amended, the constituent function is performed by an
act adopted in violation of the constitution, this inevitably causes the relativity of the
legal meaning of such a quasi-constituent act. From the standpoints of the constitution
in force at the time of the adoption of the act, the competence restrictions (the “letter
of the constitution”), participation in the adoption of the act can be considered as a
special type of constitutional or other sectoral offense. Appealing to the “spirit” of the
current Constitution may justify qualifying actions such as abuse of power or authority.
In contrast, in view of the “spirit” of the constitution, validity of which is considered
to be “renewed” as a result of a decision by a body of constitutional jurisdiction, the
adoption of such an act may be interpreted as restoring the state of the “rule of law” or
as an act of the said principle. In the latter case, unlike the previous one, the role of
moral and political factors in the legal evaluation of the decisions and actions of the
subject of power is much greater.

Within the same constitutional law and order, the unity of the functional and value-
normative aspects of the constituent acts is assumed in relation to any of them, includ-
ing those adopted with formal and/or material violations of the constitution. The change
of law enables a separation of the two aspects and evaluation of the act of functionally
constituent power from the standpoint of the dogma of the previous or subsequent law
and order in the context of quasi-constituent. On the other hand, in the absence of spe-
cial legal regulation of this issue, empirically-oriented sociological-positivist legal
consciousness, which deduces the legally proper from the existing, allows to keep in
force all acts of public authorities, approved “to execute” a quasi-constituent act at the
time of its defective approval. Constituent and quasi-constitutive acts of public au-
thorities as acts of constitutional change occupy a special place in the system of acts of
public authorities, serving as a legal form of political transformation in society and the
state.
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3.2 The validity of the Constitution from the standpoint of Hans Kelsen's normativism

From a methodological standpoint, of interest is the consideration of the trans-
formation of non-law into law in Kelzen’s “pure theory of law” — a normativist
concept, which uses sociological principles in important points [22]. One of the
achievements of Hans Kelzen’s doctrinal legacy was the legal concept of revolu-
tion used in the first edition of The Pure Theory of Law (1934) and reproduced in
its second edition in 1960. According to Kelzen, “a revolution in the broad sense
of the word, including the coup d’etat, is any illegitimate, that is, such that does
not conform to the provisions of the constitution, change of the same constitution
or its replacement with another fundamental law. From a legal standpoint, it does
not matter whether this change in the legal situation has occurred through the use
of force against the lawful government, or by members of the same government;
the movement of the masses or a group of individuals. It is crucial that the current
constitution be modified or replaced in some way in a manner not stipulated in the
previous constitution” [19].

The principle that “law cannot define its own limits” expresses the issue of the
marginal ground of law as a logical and legal problem of regressus in infinitum — an
endless regression to legal sanctions. To overcome this, the Austrian jurist posits the
concept of “die Grundnorm”, which is outside the constitution and is “logically neces-
sary for the objective validity (force) of positive legal rules” [19]. At the same time,
Kelzen acknowledges that a separate rule and law and order of law in general, to rec-
ognize their reality, require not only a logical basis, but also the necessary social condi-
tion — minimal efficiency and effectiveness. “Rules of the legal order are valid because
the Fundamental Rule, which constitutes the basic rule of their creation, is presumed
to be valid and not because they are efficient; however, they are only valid as long as
this legal order is efficient” [19]. Thus, according to Kelzen, when the constitution
ceases to be efficient, it automatically loses its validity.

The absence of a statutory established mechanism for refuting the presumption of
the constitutionality of acts of the hierarchically supreme bodies of state power logi-
cally leads to the inconsistency of this presumption. It should be noted that the above
refers to the legal qualification of decisions (actions) of public authorities made by them
within the limits of the constitutional order of the law. Both the scope of the presump-
tion of constitutionality and the possibility of its refutation are limited by the established
law and order. Being an integral element of the existing law and order, the presumption
of constitutionality extends to acts of public authorities issued within its normative,
constitutional and semantic boundaries. Accordingly, it is unlikely that this presumption
may be valid in relation to acts which change the constitution with one or other viola-
tions of the rules of amendment of the previous constitution. At the same time, the
functions of constituent power are exercised by state bodies, the constitution is not
L ]
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specifically authorized to do so, or the situations when these functions are exercised in
a manner not provided for by the constitution. According to “pure theory of law”, in
such cases, one basic rule is replaced by another.

The founder of normativism emphasized that “the subjective meaning [of a legal
act] must be distinguished from the objective one. The “duty” is a subjective meaning
of any human act of will intentionally directed at the behaviour of another human. But
not each of such acts has this objective meaning. And only when it has the objective
meaning of duty, is this duty called the “norm”. The fact that “duty” is also an objec-
tive meaning of the act is manifested in that the behaviour to which the act is intention-
ally directed is perceived as being necessary not only from the standpoint of the one
who performs the act, but also from the standpoint of the third, disinterested party.
Moreover, even if the will, the subjective meaning of which is a duty, actually ceases
to exist, and the meaning (that is, a duty) does not disappear with it; if the obligation
remains effective (“gilt”) and after the disappearance of the will, if it is valid even
when the individual, who — according to the subjective meaning of the act of will —
must behave in a certain way, knows nothing about the act and its meaning, and,
nevertheless, it is considered obliged or governed to act in accordance with a duty, it
is then when the duty as an “objective” duty is “valid”, such that obliges the ad-
dressee with a “norm” [20].

Thus, within the hierarchically constructed legal system, the objective normative
sense of a legal act expresses some conventional legal-normative meaning of the text
that sets out the content. Such significance, on the one hand, derives from the act of
higher legal force, which imparts to other, hierarchically lower acts, logically preceding
them (legal logical and dogmatic legitimation). At the same time, according to Kelzen,
“a legal norm is considered objectively valid only if the behaviour it regulates, at least
to some extent, actually corresponds to it”. Therefore, in the context of pure theory of
law, the objective, social meaning of the norm is “objective”. Such meaning is expressed
in the acts of competent law enforcement authorities and in the behaviour of persons
who follow the norm. This brings to the active, behavioral, and therefore — sociological
legitimation of acts of constituent power.

However, when it comes to decisions of authorities of power, the subjective mean-
ing of which is aimed at repealing certain provisions of the current constitution, how-
ever, the possibility of such termination of constitutional provisions is not explicitly
stipulated and at the same time is not prohibited by them. Such decisions can be im-
parted by an objective normative meaning only and exclusively in retrospect, in the
subsequent behaviour of bodies and officials as human rights defenders.

“Legally revolutionary” constituent acts cannot be regarded as acts pertaining to
the existing law and order (that is, the law which they claim to be subjective in their
subjective meaning), and therefore, in the legal-dogmatic understanding are outside the
field of current law.

@

143



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

3.3 Socio-psychological foundations of the normativity of the Constitution: Georg
Jellinek and Alf Ross

Sociological jurisprudence, as opposed to legal dogma, explicitly or implicitly relies
on the principle of “normative force of fact” put forward by Georg Jellinek. Reject-
ing the idea of the completeness of the system of law, a prominent jurist pointed to
the reality of the historical priority of national-political facts (“power”) regarding
the positive law. From a sociological-positivist standpoint, he emphasized the ficti-
tious nature of legal continuity in the process of state development: “...the history of
law is at the same time a history of upheavals in law and gaps that are not filled in
by the legal content within separate legal orders and next to them, and only through
fiction, which in its groundlessness is not inferior to the most daring natural-legal
speculations, can it still maintain the semblance of continuous continuity rights”
[39]. Jellinek provides a psychological justification for the transformation of empiri-
cal state order into /aw and order. According to the thinker, the elements that lead to
such a transformation are: a) a mental perception of what is actually happening as
being both normative (a conservative element from which there is a presumption that
an existing social fact is at the same time a legitimate fact); b) a mental conception
of law that is above positive law (rationalistic, evolutionary, progressive element
in law). “Before custom causes the transformation of the factual into normative,
the belief in the rationality of the new order will create in such cases an idea of its
legitimacy” [39].

In denying the absolutization of the juxtaposition of law and power, the German
scientist emphasized that “only the force that does not cause us to feel its conformity
to the norm is perceived by us as non-legal” [39]. In pointing to the huge number of
social factors on which depend the features of the “process of transforming state rela-
tions based on strength” (“political facts”) into legal relations, Jellinek summarizes his
considerations about the key role of factual (especially socio-political and social-psy-
chological) factors for resolving the issue of lawfulness/unlawfulness of political acts:
“There are epochs in the life of peoples, which in the minds of both contemporaries and
subsequent generations are periods of lawlessness and pure arbitrariness. This conscious-
ness can acquire legal significance in the event that it is possible to destroy the order,
which is recognized as illegal, which subsequently, in relation to the restored one, that
has not yet lost its nature and order in the people’s consciousness, will appear as a
usurpation rather than law” [39]. Methodologically significant here is the accentuation
of socio-evaluative (in epistemological terms) and de facto specific historical and rela-
tivistic (in ontological sense) nature of the attribute of “legitimacy” of an act of public
authority. Such an argument by Jellinek attests to the decisive role of legal consciousness
in the legal qualification of acts aimed at changing the existing constitutional order.

The above is also confirmed by the discussion on the validity of legal acts that took
place in the 20th century between the law schools of normativism and legal realism.
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According to one of Kelzen’s opponents, a representative of Scandinavian legal realism
Alpha Ross, the basis of the validity of law and order is beyond the rule of law, and
therefore by definition can only be meta-legal (socio-political, moral, divine, etc.): the
duty to obey the law “is a moral obligation to the legal system, not a legal duty under
that system”. The “obligation to the system” cannot follow from the system itself, but
it must follow the rules or principles contained outside the system [40]. In practical
terms, Ross’s reasoning can be used, in particular, to justify not the legal but moral
(moral and political) nature of sanctions, which ensures compliance with legal standards
by judges of higher courts and members of other bodies authorized to make final and
non-appealable decisions. However, such a proof, quite correct from the standpoint of
formal logic, does not prevent the empowerment of various government bodies to assess
judges’ observance of their moral obligations, including upon making final decisions.
Moreover, given the direct indication of the Constitution, such a moral assessment in
practice can take on a legal form — despite some formal inconsistency of such a norma-
tive decision and even the appearance of the effect of the so-called “reverse control”
[10]. In the end, in view of concrete historical facts, a radical change in socio-political
circumstances and the implementation under such conditions of a legal assessment of
even a formally final act cannot be completely ruled out. For obvious reasons, such an
assessment can no longer be based on the principles of legalistic positivism.

Thus, from the arguments of Ross, as well as from the views of Jellinek, the
conclusion follows about the socio-historically determined complementarity of both
the sociological and natural-legal approaches to legal dogma. From the standpoint of
both jurists follows the inevitability of going beyond the latter when substantiating
the legitimacy of a revolutionary change in the legal system. Among other things, the
above statements of a Scandinavian jurist can also be considered as a sociological
interpretation of the special nature of acts of constituent power outside the law and
order established by them, although, despite this, they are also considered to belong
to the latter.

To explain the transformation of the factual into normative (so surprising for
Kantian thinking), the well-known theoretician of law Ya. M. Magaziner, in the work
“The General Theory of Law on the Basis of Soviet Legislation”, resorts to a geo-
metric analogy: “When the side of a square adjoins the circumference of a circle, then
the same point of contact of these two figures is both a point on the side of the square
and on the circumference of a circle. Same as in public life: the same point — an un-
lawful act — becomes the intersection of two sharply distinct legal figures, two con-
secutive but different legal systems (for example, autocratic and constitutional) and
what was an offense for one of them, will be the source for the following one” [41].
In the aforementioned work, the author gives many examples of the transformation
of constitutional non-law into law so as to prove that in history “the new law often
stemmed from a violation and even destruction of law: the destructive act was also a
creative act. Destruction is not only a factual force that terminates the existing rule
@
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of law, and, like the elements of water or volcanic lava, hides this [legal] communica-
tion, but is also the legal date from which stems a new order, that is, the source of
that order” [41].

From the standpoint of modern constitutionalism, such a combination of the sociol-
ogy of constitutional law with its dogma in the description of the exercise of constituent
power is described as follows: “Formally, constituent power is reduced to legitimiza-
tion... both by means of mechanisms — the transformation of the actual constitution into
a legal one, and by means of extra-legal mechanisms at the initial stage of implementa-
tion, followed by the provision of a legal form for these transformations”. It is substan-
tial that the new rule of law turns out to be completely invalid from the standpoint of
the internal logic of the previous law and order in cases where amendments to the
constitution are made in a different way than that provided for by the constitution itself.
At this point, however, Kelzen’s logic is combined with the logic of the sociology of
law: the question of evaluating a constituent act arises when the legal system actually
goes beyond the law, namely, when the most fundamental rule directly related to a
specific constitution is changed. Consequently, a change in the constitution as a direct
or indirect result of the adoption of the relevant act by the public authority indicates the
actual implementation of the functions of constituent power. Such power may be de-
rivative (exercised in accordance with the provisions of the constitution) or primary,
that is, exercised independently of or in violation of such requirements.

From the perspectives of various types of legal understanding, such an act, com-
mitted by a body of constitutional legal proceedings, may receive an excellent legal
assessment. Thus, from a regulatory standpoint, it should be admitted that the adoption
of the said act is aimed at changing the fundamental rule, according to which “the cur-
rent constitution must be respected”. The problem here is that, within the framework
of the existing law and order, there are no bodies authorized to state the fact of such a
change. A revolutionary change in the rule of law creates the necessary political condi-
tions for the establishment of certain “legal” consequences of the adoption of an act
committed with the departure from the previous law and order. This applies to any acts,
in particular, even formally final. However, the weak point of this approach is the dan-
ger of the retroactive effect and stability of the situation of private individuals and their
associations that arose as a result of decisions of public authorities.

However, according to sociological legal understanding, the presence of legal
properties in an act is not so much the result of specialized and formal (official) recog-
nition as actual social recognition, social legitimacy, including recognition of “external”
with respect to the system of bodies within which the act was issued. This is of par-
ticular importance in assessing acts that de facto change the constitution — acts of the
implementation of “constituent power”. Thus, the next radical change in the alignment
of political forces, a revolutionary change in the rule of law creates both real opportu-
nities and, in a certain sense, even socio-legal grounds for the revaluation of acts of the
previous state power by the newly formed public authorities. Since, according to
L ]
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Ya. M. Magaziner, “a crime can only become a source of law when it is committed by
a person or a group of persons having or having seized power over the rule of law, that
1s, when the same act is a crime in terms of old law and source of law — from the stand-
point of the new law “for the re-qualification of acts that served as the source of law in
the previous law and order, it is necessary to change the “power over the law and order
itself” [41]. It is clear that such a change is necessary for any radical socio-political
transformation, in particular for the transition from an undemocratic political regime
to a democratic one.

CONCLUSIONS

1. Differences in the value-normative and functional-descriptive aspects of the con-
ceptual apparatus of constitutionalism enable the identification of mythological com-
ponents in the doctrine of constitutional law. Such components include, in particular,
the concept of constituent power, considered from the standpoint of its legitimizing
and political-ideological functions.

2. An appeal to the socio-active (G. Kelzen) and socio-psychological (G. Jellinek,
A. Ross) types of justification for the “revolutionary” constitutional changes suggests
that the basic legal characteristics of the act of exercising constituent power (lawfulness
and validity) are socially determined and specifically historical. Factoring this in, such
characteristics are relational (formally) and relative (meaningful).

3. Attributing the value-normative meaning of “acts of the primary constituent
authority” to certain actions and decisions allows not only to remove the problem of
their inconsistency with the predefined procedural rules, but also to create the concep-
tual basis of the new rule of law. In the context of political and legal transit, the posi-
tivistic sociology of law acts as a retroactive strategy, performed “retroactively” by the
legitimation of political decisions and actions. Sociological positivism serves as a
strategy of “ascertaining” socio-empirical legitimation, which can be used for both
revolutionary and conservative purposes. Natural law argumentation is also politically
ambivalent, which allows providing meaningful legitimation to new constituent (in the
functional meaning) acts and delegating the constituent significance of previous acts.
The metaphysical nature of the evaluation criteria allows the use of natural law both
prospectively and retrospectively. But legal dogma, in particular, in the legal and nor-
mativist version, appears to be a promising and at the same time conservative strategy
for formal legitimization of acts of ordinary rule-making and delegation of unconstitu-
tional acts of constituent significance.

4. Consideration of the requirements of legal certainty requires a limitation of ret-
roactivity in the subsequent assessment of the consequences of the “legal-revolutionary”
change (that is, a change made in violation of the formal constitutional requirements)
of the rule of law. This shows the law-making role of time, which, thus, is able to turn
political facts into legal acts, the action of which can no longer be rejected.
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[MMOCTMETA®ISUYHE MUCAEHHA Y I1PABI:
MPUKAA/I TEPMEHEBTHUYHOI ®IAOCO®IT

AHortanis. Cmammrio npucesiueno npooiemi nocmmemaQizuyHo2o MUCIeHHs y Npasi, npo
aKmyaibHicms Kol cei0uums Kpu3a (yHoamenmansvrol wpucnpyoeHyii ik HAcAi00K 61acmu-
601 CyuacHIll OyMYyi 8 YiNOMY 6iIOMOBU BI0 OCMUCTICHHS 2PDAHUYHUX NIOCAB. 3 Memoro GUs6/IeH-
HSL YMO8 MONCIUBOCME NOCMEMADIZUUHO20 MUCTEHHA ) NPASI, BUKOPUCOBYEMbCI MEMoo0
icmopuko-@inocoghcokoi pekoncmpyKyii, wo GiH 60OHOYAC GUABISAECMbCI 2ePMEHEBMUUHUM
nposcuennsim. Ilpoonema posxpusaemvcsy mpu kpoku. Cneputy 6 wiupoxkomy icmopuxo-gQino-
coghcbKoMy KOHMEKCMI PO32IAHYMO NOHAMMA Mema@izuku ma YUHHUKU, AKI 3yMOBUIU KPU-
muky memaghizuunozo mucienns. Jani euseieno 0CHOBHI MOMUBU NOCMMEMaPizutH020
MUCTLEHHSI MA PO3KPUINO CEHC (INOCOPCHKOT 2epMeneemuKU K NOCMMema@izuiHo2o npoEKma.
Hapewmi, susnaueno ocobnueocmi nocmmemapizuunoco MUcieHHs y npagi ma poib 2epme-
neemuuHol (hinocoii npasa é enoxy nocmmemadgpizuxu. Memagizuunicms (wo ii xapaxmepu-
3y10ms nepedycim ideanizm i npiopumenm meopii) MUCIUMbCS K 008IUHA CKIA008a Qinocoii,
Wo BUABNAEMBCA Y NAPAOOKCE Meopemuidno20 00C8idy, AKUll 20108HO Ul IHCRIPYE KPUMUKY
Memaghizuuno2o mucienns. Bionogiono, nepegepuienisi Mmemaghizuku UseIsScmvCs nepma-
HeHmHUM camonepesepulensam Qinocoii, sike, pazom 3 mum, cmae OOMIHYI04010 CHOHYKOKO
cyuacrnozo (nocmmemacpizuunoco) mucienus. I epmenesmuuna ¢inocois, abo penomernono-
2luHa eepmenesmuKa, po3enadacmvcs K NPUKIA0 peanizayii no3umueHoi cmpamezii Kpumuxu
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POSTMETAPHYSICAL THINKING IN LAW:
AN EXAMPLE OF A HERMENEUTICAL PHILOSOPHY

Abstract. The scientific paper covers the matter of post-metaphysical thinking in law, the
relevance of which is evidenced by the crisis of fundamental jurisprudence as a consequence
of the refusal to comprehend ultimate grounds inherent in modern thought. To identify the
conditions for the possibility of post-metaphysical thinking in law, the method of historical and
philosophical reconstruction is used, which itself constitutes a hermeneutical clarification at
the same time. The issue is elucidated in three steps. First, in the broad historical and philo-
sophical context, the concepts of metaphysics and the factors that caused criticism of meta-
physical thinking are considered. Further, the main motives of post-metaphysical thinking are
listed and the meaning of philosophical hermeneutics as a post-metaphysical project is revealed.
Finally, the features of post-metaphysical thinking in law and the role of hermeneutic philoso-
phy of law in the post-metaphysics era are identified. Metaphysicality (characterized primar-
ily by idealism and the priority of theory) is imagined as an integral component of philosophy,
manifested in the paradox of theoretical experience, which mainly inspires criticism of meta-
physical thinking. Accordingly, the transcendence of metaphysics is a permanent self-transcen-
dence of philosophy, which, at the same time, becomes the dominant motive of modern (post-
metaphysical) thinking. Hermeneutic philosophy, or phenomenological hermeneutics, is con-
sidered as an example of the implementation of a positive strategy of critique of metaphysics,
the main motive of which is to reinterpret the conventional priority of theory over practice and
restore the integrity of human experience. In its turn, the experience of law is considered as a
paradigmatic example of experience proper, that it is always a phronetic experience, meaning
that it combines theory, practice, and art. With that, the hermeneutic philosophy of law appears
as an ontological theory of natural law, which localizes the ultimate grounds of law in the very
structure of fundamental experience as an experience of understanding. In this way ethics is
combined with ontology and makes possible both post-metaphysical philosophy and post-
metaphysical law.

Keywords: post-metaphysical thinking, phenomenology, hermeneutic philosophy, experience,
phronesis.

INTRODUCTION

Farewell to the past seems to be one of the leitmotifs of modern thinking at large,
which imbues almost everything with the “post-prefix”. And despite the semantic
ambiguity of the corresponding terms, one way or another, it is clear that this is a
self-transcendence of a particular tradition. The main philosophical movements of
the 20th century, such as postanalysts, post-structuralists, post-Marxists, followed
this path. “The fact that phenomenologists have not yet come to their “postism”
makes them almost suspicious”, writes Jirgen Habermas in the late 1980s in this
L ]
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matter [1]. We shall note, however, that these suspicions have now been removed
[2]. A similar tendency is inherent in modern philosophy of law. Particular emphasis
is placed on fundamental jurisprudence (philosophy and theory of law) in the post-
Soviet space, which describes itself as unconventional or post-classical [3—10]. At
the same time, post-metaphysics is often imagined as a defining feature that allows
to distinguish between the conventional and the modern [11-14].

With that, among the countless “post-“ prefixes used in self-identification of mod-
ern jurisprudence, post-metaphysics, with its desire to overcome the “illusion of the
universal”, appears to be, perhaps, the most problematic. As noted by Arthur Kaufmann,
overcoming the metaphysical in law means nothing short of reducing the latter to a
matter, to pure positivity [15]. In such a broad sense, metaphysical thinking only makes
law possible, and, by extension, philosophy. It appears that this is what Sergei Rabi-
novich is referring to when he emphasizes the necessity and inevitability of metaphys-
ics as “a feature of such a comprehension of law that seeks to know its essence” [16].
On the other hand, the empirical method of the natural sciences and the formalism of
the moral and legal theories of modern times, together with the development of his-
torical sciences and the assertion of historical consciousness in the 19th century, prob-
lematize metaphysical thinking to such an extent that we are compelled to stand behind
Habermas and admit that today we have no alternative to post-metaphysical thinking
[1]. However, the rejection of the metaphysical conception of absolute meanings has
raised a new issue: how can the experience of meaning as something fixed (theoretical
experience) be possible in the turbulent flow of human existence? It seems that the key
issue of post-metaphysical thinking — the need to incorporate the experience of meaning
into the dynamic existence of the finite human being — is at the same time the nuclear
problem of contemporary jurisprudence, which seeks to strike a balance between the
dogmatism of conventional concepts of natural law, on the one hand, and the relativis-
tic arbitrary conduct of post-modernism. In a more radical form, this issue is formu-
lated by the American philosopher Francis J. Muts III as a provocative question: “Is
law able to outlive an interpretive turn?” [17]. In other words, is a post-metaphysical
claim to justice possible?

One cannot but mention the striking image of philosophy in agony portrayed by
Peter Sloterdijk: “In the face of death, she wanted to be honest and divulge her last
secret. She confesses: all the big topics were total twists and turns. The excitement of
thought is in vain: God, the Universe, Theory, Practice, Subject, Object, Body, Spirit,
Meaning, Nothing — all this does not exist” [18]. Do the ghosts of freedom, justice,
human dignity, and ultimately, law, as such, not complement this list?” [19].

Among contemporary philosophical trends that feed on the contradictions of post-
metaphysical thinking, philosophical hermeneutics, including hermeneutic philosophy
of law, occupies a special place. Initially focused not on the assertion of its own position,
but on mutual understanding, not on denial, but on recognition, it seeks not to solve the
paradox of theoretical experience (which, like any paradox, cannot be resolved), but to
@
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develop a strategy of behaviour with it that would make both post-metaphysical phi-
losophy and post-metaphysical law possible.

What do we mean by metaphysics, and why is it necessary to overcome it? (2.1)
What is post-metaphysical thinking, and in what sense is philosophical hermeneutics a
post-metaphysical project? (2.2) How is post-metaphysical thinking possible in law,
and what is the role of hermeneutic philosophy of law in the age of post-metaphysics?
(2.3) This essay is devoted to the understanding of the outlined issues so as to clarify
the conditions for the possibility of post-metaphysical thinking in law.

1. MATERIALS AND METHODS

This paper constitutes a philosophical and legal exploration, and therefore, to some
extent, it expresses not the scientific experience but the experience of reflection.
With that, post-metaphysical thinking in general and hermeneutic philosophy in
particular are both the object of comprehension and the perspective from which
this comprehension comes. Therefore, this refers to self-reflexivity of philosophical
hermeneutics as a post-metaphysical project, that is, to understanding one’s own
conditions of possibility. As the core of this project is the juxtaposition of monologic
methodological experience with the dialogical experience of meaning, it would be
appropriate not to speak of methods but rather of some motives that prompt thinking.
Such motives are, among other things, the desire to imagine the world as something
that is happening to us, and to find universals in the very structure of experience
(the motive of post-metaphysical thinking in general), including the openness with
regard to the object of comprehension (the motive of hermeneutic philosophy).

At the level of logic of thought, this refers to the primacy of interrogation (as against
asserting its own methodological position), and above all the interrogation on its own
grounds: “How is post-metaphysical thinking possible?”, “How is hermeneutic phi-
losophy possible?”, “How is comprehension of law possible in the era of post-meta-
physics?” In turn, prioritizing interrogation allows to clarify the meaning — a specific
hermeneutic process that substantially differs from both factual descriptions inherent
in conventional empiricism and the constructivism of German idealism, and thus may
be regarded as a proper hermeneutic “method” (with some reservations, as mentioned
above).

With that, as from the standpoint of hermeneutical philosophy, thought is imagined
as a component of historical experience, the self-reflection of philosophy in general and
hermeneutical tradition in particular can be nothing short of historical and philosophi-
cal research with its inherent reconstruction of the history of ideas and concepts which
materialise these ideas. However, philosophical research is not about reconstructing the
timeline of events, but identifying meaningful connections between ideas that can unfold
in a non-linear space of thought. Or, as Vakhtang Kebuladze writes, “in a philosophical
study, the plot line presides over the fable”, and therefore any interpretation contains
elements of ahistorical reconstruction.
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2. RESULTS AND DISCUSSION

2.1 Main motives of criticism of metaphysics

Born from the elements of myth, philosophy has continued its relentless struggle for
centuries. The juxtaposition of logos and eidos, thinking and contemplation, intu-
ition and discourse, “truth” and “method” in a certain form became the leitmotif of
the entire European philosophy. As Karen Svasyan notes, “the struggle against myth
is not its sporadic episode in the history of philosophy, but its idee fixe” [20]. Unlike
the myth, where the first principles are clearly illustrated as the beginning of a chain
of generations, in ancient philosophy, these foundations are freed from the spatio-
temporal attributes and abstract to something infinite (ideal) that resists the world
of the finite (material) or underlies it. Accordingly, the highest form of experience
is a theory that requires the renunciation of the natural order of the world, and thus
opens up privileged access to truth for the supernatural. According to Habermas,
idealism and the priority of theory are the main aspects of metaphysical thinking,
which seeks to explain the underlying phenomena “not in the plane of the phenom-
ena themselves, but in something underlying the phenomena — in the entities, ideas,
forms, or substances” [1]. In other words, it is a “backstage world illusion” [21] and
a corresponding gesture of “penetrating the surface from the feigningly real to the
depths of the genuinely real” [22].

In modern times, the concept of theory is elitist, but it keeps distance from everyday
experience. This is reflected in the methodology, which reduces any mastery of the
world to scientific knowledge and demands objectivity and impartiality from the sci-
entist. As a consequence, abstract theorized scientific knowledge has virtually lost any
connection with human life and its meaning. In Nietzsche’s words, everything that
philosophers have used for millennia have been mummies of concepts; nothing really
came alive from their hands [23]. The same problem is accentuated by Edmund Husserl,
who sees the substitutionary cause of the crisis of sciences and the radical crisis of
European existence as a whole in the replacement of the world of everyday life by the
world of ideal entities [24]. This is what Peter Sloterdijk means when he refers to the
need to “protect reality from the madness of theorists, which is to believe that they have
understood it” [18]. The advantage of theory as the primacy of the method over the
subject matter, and the knower — over the knowable (belligerent polemic strategy of
thinking) leads, in the opinion of the philosopher, to a lack of realism and specificity.
The object here can only be something that is captured by methods and models. In turn,
the subject’s weakness, or reconciliation strategy of cognition, in contrast, gives things
a chance to show their worth in their multiformity. And in this sense, “the weaker our
methods”, the better for “things™ [18].

Thus, the critique of metaphysical thinking aims primarily at restoring the integ-
rity of human experience, on the assumption that experience is never exhausted by
@
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theory, and, accordingly, the comprehension of truth exceeds the scope controlled by
scientific methods.

2.2 Philosophical hermeneutics as a post-metaphysical project

Habermas — the author of the idea of “post-metaphysical thinking” — considers the
last defining feature of modern philosophy and distinguishes its components as
follows: 1) reduction of meaningful rationality, which was imagined as a material
power that regulates the world and reads itself in it, to formal rationality that is, to
right-mindedness of procedures that are capable of delivering valuable results; 2)
specification of the mind, which acquires the trait of historicity and individuality;
3) the linguistic turn as a transition from the philosophy of consciousness to the
philosophy of language; and 4) rethinking the classical priority of theory over prac-
tice, in particular the discovery of the foundations of theory in everyday practice of
understanding [1].

It appears that the last of the tendencies outlined by Habermas not only reflects the
basic motive of post-metaphysical thinking (restoration of the primary unity of expe-
rience), but also captures the tension between the two forms of knowledge that gives
the history of European philosophy its internal dynamics. On the one hand, the an-
tinomy between thinking and contemplation is the result of the separation of philoso-
phy from mythology, and then philosophy as such is metaphysics. With that, as
Svasyan notes, “the uncertain memory of the primordial natural identity [of thinking
and contemplation]” haunted philosophers at all times. This is both the “substance”
of Spinoza, and the “the roots common but unknown to us” of Kant [20], and — we
shall add — the “phronesis” of Aristotle. And in this sense, overcoming metaphysics
is a self-overcome philosophy, thus reflecting the paradox of philosophy as a theo-
retical experience: the self-identification of post-metaphysical philosophy as a practi-
cal philosophy, in the sense of practical (performative) knowledge, is at the same time
carried out within the framework of theory. Simply put, “philosophy cannot insert
single things into a text” [25].

By and large, to understand metaphysics as broadly as any theory, overcoming it
is impossible, same as it is impossible to return to the primary unity of experience. This
rather refers to bridging the radical gap between theory and practice, the de-transcen-
dentalization of the former and the de-trivialization of the latter. Using the very suc-
cessful, in our opinion, formulation of Illya Inishev, it might be said that with regard
to post-metaphysical philosophy “one should refer, rather, as to a possibility and a task
than as to an accomplished fact” [26]. Being understood in this way, post-metaphysical
thinking expresses itself merely in the desire to imagine the world, first and foremost,
not as an object of our knowledge or technical domination, but as something that hap-
pens to us, that is, as an experience.

One of the most striking episodes of the transformation of philosophy, inspired by
this motif, was the phenomenological movement founded by Edmund Husserl. In con-
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trast to metaphysical dualism, phenomenology refuses to seek “true” reality beyond the
reality that was given to us in experience [22]. However, the path to the discovery of a
unified reality of experience lies through phenomenological reduction — the transition
from natural attitude (wherein the empirical subject is convinced of the existence of the
world and considers itself as part of it) to the phenomenological (wherein the world is
“bracketed” to enable consciousness to refer to itself). This refers to eliminating all the
prejudices that interfere with seeing the meanings (phenomena) that are evidently opened
to reduced consciousness [27]. At the same time, the primary attitude from which the
phenomenologist proceeds is the pre-theoretical experience of consciousness, as it
presupposes the rejection of all prejudices, including theoretical constructs. But the
immediacy of this experience is the result of the methodical actions of consciousness
itself. Thus, all phenomenological experience is a construction, and any construction
lies outside the domain of phenomenology [28]. Martin Heidegger, in particular, points
to this when he states that “phenomenological consideration should come from a natu-
ral attitude, that is, from the matter, as it is given from the very beginning. Through
this, a preliminary view of the existential definition of matter, wherein consciousness
and reason are concrete, included in the existential certainty of a particular being, called
man, should be obtained” [29]. The answer to the question “what is this creature whose
being is to understand” [30] has become the main motif of the phenomenological
hermeneutics developed by Hans-Georg Gadamer following Heidegger.

Philosophical hermeneutics imagines any experience as an experience of under-
standing, or an experience of meaning. With that, understanding is not one of man’s
abilities, but the primary way of being in the world, “potentiality for being” (Heidegger)
[31], “the primary being characteristic of human life itself” (Gadamer) [32], “the spe-
cific human way of being alive” (Arendt) [33]. In this sense, understanding is an endless
process by which we accept reality, that is, “trying to be at home in the world” [33].
From birth to death, a person is learning the ropes of this world, understanding it and
themself in it and thus creating meaning. With that, there is no meaning as such, neither
in the world nor in man; meaning is always a meeting of the two.

The fundamental ontological structure of experience as the experience of meaning
is a circle: being-in-the-world is the whole, on which the understanding of its parts, the
world and man, depends. In turn, the understanding of being-in-the-world is determined
by the understanding of the world and the self-understanding of man [31]. The onto-
logical hermeneutic circle assumes that understanding, on the one hand, is always en-
gaged (which Heidegger defines as “oblivion”) and, on the other hand, always incom-
plete, that is, not something that is available but an opportunity (“project”). Thus,
“human existence in its own structure is a forgotten project” [32].

In trying to overcome the aporia of Husserlian phenomenology, hermeneutics dem-
onstrates the universal conditionality of any experience, which, however, does not
impede understanding, but only enables it. In other words, while trying to cast off our
preconceptions, the ultimate “unleashing” of the world is fundamentally impossible,
@
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just as it is impossible to give up our own “I”. The paradoxical nature of this impos-
sibility is subtly emphasized by Anna Arendt: “A person who wants to be deprived of
their identity actually opens up the possibilities of human existence, which are as infi-
nite as the universe itself. But the rebirth of a new personality is as problematic and as
hopeless as the new creation of the world” [34]. In the words of Maurice Merleau-
Ponty: “We can’t get away from life. We are not given the ability to see the face of
either an idea or freedom™ [35]. But this very idea compels us to continue to seek them
out, acting in the world, and to wait for proof of our ability in the approval of others.
Thus, Cézanne sees working on the canvas as an endless task, and sometimes spends
an hour before applying a smear. However, in spite of the fact that it takes one hundred
painting sessions to paint a still life, and one hundred and fifty posing sessions to paint
a portrait, he only sees unsuccessful attempts in his works [35]. The eternal doubts of
Cezanne, described by Merleau-Ponty, are the embodiment of the circular structure of
our experience of the world. With that, he refers neither to the dictates of the world,
nor to the absolutely free creativity of man, but rather to the dialogue between them,
which changes both of its participants.

In Gadamer’s opinion, dialogue is a universal model of any experience. The her-
meneutic situation in which we find ourselves in relation to the world is similar to a
conversation, the participants of which try not to defend their position and not to accept
the position of the interlocutor, but to understand the essence of what is being discussed.
Accordingly, the logical structure of any experience is the question. Understanding that
the matter is not what we believed it was, come to us through the question of what
exactly is the matter, one or the other. The openness inherent in the essence of experi-
ence is precisely this openness to “one or the other”. Thus, the condition of the possibil-
ity of understanding is the acknowledgement of the interlocutor (another person, tradi-
tion or the world at large) in their claim to be heard, not in the meaning of a simple
acknowledgement of their otherness, “but in the meaning that they really have something
to say to me”. This refers to principled openness to different answers to the question
posed and a readiness to experience as a readiness to reconsider our prejudices, because
“any experience worthy of this name is at odds with our expectations”. In this case, the
main result of understanding is not belief or skill; experience teaches us mainly to stay
open-minded to new experiences [32].

In this meaning, primary experience is not merely a theoretical experience as an
appreciation of an invariable truth, but also not an experience of art as an unlimited
freedom of creativity, but an experience of meaning as a meeting. To clarify this idea,
Gadamer, following Heidegger, turns to Aristotle’s Nicomachean Ethics, in particular,
the concept of prudence (phronesis), which is understood as practical wisdom, the abil-
ity to act in unforeseen situations, the willingness to meet the unexpected, the unex-
pected based on axioms and principles. Thus, Aristotle identifies three types of knowl-
edge that correspond to three forms of human experience: 1) scientific knowledge —

158



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

Episteme (¢motun) — is expressed in theory and relates to things unchanged, such as
the laws of nature; 2) knowledge in the field of creativity — Techne (téyvn) — is applied
in art and represents mastery, technology, ability to create something new; 3) practical
knowledge — Phronesis (ppdvnoig) — represents moral and practical wisdom about the
right actions in a particular situation [36].

It is in the phronesis that Heidegger sees not only the model of his own idea of
philosophy, but also the most authentic way of dealing with the world at large, that is,
the initial basis of experience, which is subsequently differentiated and forgotten, which
in turn prioritizes the cognitive model of theory [37]. As Bent Fleivberg fairly points
out, what is indicative of the scope of “theorizing” of modern thinking is that even
today there are no derivatives of European words in European languages, whereas
émotnun is found in modern words “epistemology” and “epistemological”, and t&yvr —
in “technology” and “technical” [38]. Aimed at the rehabilitation of the idea of phro-
nesis, hermeneutic philosophy departs from purely prehistoric knowledge: we are not
confronted with facts that we merely establish, but are directly involved in what we
know and what our actions are aimed at. This is the meaning of the title of Gadamer’s
main work “Truth and Method”: the philosopher sets the scientific, theoretical experi-
ence of the world (monologic “method”) to the moral and practical wisdom (dialogical
phronesis) as an experience of hermeneutical comprehension of “truth”.

Thus, philosophical hermeneutics embodies the motive of rethinking the conven-
tional notion of the superiority of theory over practice, which is key to post-metaphys-
ical philosophy. However, this does not refer to abandonment of the theory in favour
of practice, but rather to bridging the radical divide between them. Having become a
natural extension of Husserl’s phenomenology, hermeneutic philosophy, at the same
time, is more consistent, demonstrating the futility of any attempt to go beyond its own
historicity into the realm of eternal and immutable truths, and consider any theoretical
construction as a moment in the circular motion and questions and answers as an inde-
structible absolute. According to Andrei Bogachov, Gadamer’s hermeneutical experi-
ence is that he recognizes the paradox of philosophy as a theoretical matter, but does
not reject it [28]. In this sense, philosophical hermeneutics is a positive strategy of
post-metaphysical thinking that seeks to transform metaphysical philosophy, overcom-
ing its radical dualism, while preserving the possibility of philosophy as such [26].

2.3 Hermeneutic philosophy of law as a positive strategy for the criticism of metaphysics

With regard to law, this refers to bridging the gap between law theory and jurispru-
dence, the dogmatism of conventional natural law theories, on the one hand, and
relativistic arbitrariness of postmodern concepts, on the other hand. If the former
consider the pre-existing “already-law” as the object of knowledge in law [39], from
which an impartial subject derives a just decision, and the latter, on the contrary,
absolutize the creative component of legal experience, considering law as the object
[
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of our indivisible domination, then hermeneutic philosophy imagines law as some-
thing that happens to us, that is, an experience proper, or a phronetic experience of
understanding.

With that, hermeneutical reading of law is of interest not only for jurists, but also
for representatives of hermeneutical philosophy, because the experience of law is not
an average example of hermeneutical experience, but a very special case. On the one
hand, legal experience is rather an exception because of the limitations imposed by the
general law. Thus, according to Albrecht Velmer, the dogmatic nature of legal texts
eliminates the possibility of direct hermeneutical dialogue, claiming a truth that cannot
be problematized, as some pre-emptive general applies only to something special, thus
only preserving the dogmatism of the text [26]. In Gadamer’s view, on the contrary,
the application of law is a paradigmatic example of hermeneutical experience, capable
of illuminating the general issues of hermeneutics and restoring the unity of hermeneu-
tical problem: “A lawyer who, in the performance of his duties as a court, recognizes
his own right to extend the law in comparison with the original meaning of the legisla-
tive text, does exactly what happens by itself in every understanding” [32]. Such crucial
to the phenomenon of understanding element is application. The latter, according to
Gadamer, is not the application of something general to the particular case, which was
provided from the outset and understood in itself, to be further applied to the special.
On the contrary, to understand the meaning of the text, the interpreter must not associ-
ate itself with the situation and the situation in which it is present, but relate the text to
that situation. Thus, the judge comprehends the meaning of the law in terms of a par-
ticular case and for the sake of this case, which, by Gadamer, is a universal model of
the relationship between past and present [32].

Special place in hermeneutical philosophy is also given to the law by Paul Ricker,
considering the expression of law in the particular circumstances of the trial as a para-
digmatic example of phronetic experience, which, like philosophizing, is impossible
without free thinking, same as medicine is impossible without the doctor’s ability to go
beyond standardized guidelines and make decisions in an uncertain situation [40; 41].
Aristotle also points to the importance of the context for the legal judgment and the
inevitable situationality of the latter, when he states that “any law is made for the gen-
eral case, but some things cannot be said correctly in the general form”. Consequently,
“the fault lies not in the law and not in the legislature, but in the nature of the object,
because that is precisely the substance of the acts” [36]. It is here that Gadamer sees
the real problem of legal hermeneutics: patterns of behaviour are not eternal and un-
changing, but at the same time they are not simple conventions, because they reflect
the nature of things, and the point is that the latter defines itself every time only in ap-
plication [32]. In a similar meaning, Kaufmann says that law cannot be obtained from
a rule as something already contained in it; on the contrary, law first arises in justice
from the rule [15].
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Thus, the experience of law cannot be reduced either to science or to art, since it
does not presuppose the extraction of existing legal meanings from authoritative
sources with a purpose of their further application in a particular situation, and not the
arbitrary construction of these meanings, but rather a new invention in every occurring
dialogue. It is a matter of abandoning the claim for an impartial inference of justice
from abstract principles and focusing on the circumstances of the case itself, factoring
in the existing opinions. In doing so, boundaries are set not only by the context, but also
by the very structure of the experience of understanding, which implies a fundamental
openness and willingness to acknowledge the other party in its claim to truth, thus
recognizing its equal freedom and equal dignity. This probably is the very “nature of
things” that Gadamer refers to. In other words, the idea of justice is both descriptive
and normative in that it both coincides with the concept of experience, or, to quote
Lloyd L. Weinreb, “the kosmos lies within ourselves” [42].

Being interpreted in such a way, the hermeneutic philosophy of law is an alternative
to both absolutism and relativism in jurisprudence, again unfolding an ontological
project wherein, however, the place of metaphysical representations of the existence of
independent moral truths focuses on human experience. In this sense, hermeneutics is
compatible with the ontological concepts of natural law, which see the objective grounds
of morality in our historical experience, affirming “the reality of our moral experience,
not just as subjective feelings or beliefs, but as something objectively real, part of what
actually exists” [43]. However, it is impossible to deduce specific rights and obligations
from this experience: this more likely refers not to the proclamation of moral truths,
but merely to the recognition of the truth of moral experience [17]. In other words, the
price of knowledge is the rejection of absolute knowledge. The hermeneutical concept
of law reminds us that justice can only be human, never claiming a definitive judgment,
which Riker brilliantly expressed as a symbol of the distinction “between Dike, the
justice of the people and Themis, the marginal and twilight haven of equality between
Revenge and Justice” [44; 45].

CONCLUSIONS

It appears that legal thought not only reflects the general spiritual situation of the
present, marked by a critique of metaphysics, but also vividly illustrates the paradox
of post-metaphysical thinking that in law turns into a crisis of the idea of normativity
or the idea of the proper. Therefore, post-metaphysical thought in law, provided that
it remains a) thought and b) thought on law, is merely an attempt to imagine law as
an experience. The hermeneutic philosophy of law here appears to be a very special
example, since, unlike purely procedural theories of justice, it remains on solid on-
tological ground, thus preserving the possibility of both philosophy and law.

Thus, the hermeneutic philosophy of law is a post-metaphysical project insofar as
it proceeds from the unity of human experience as the experience of its own historicity,
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abandoning the claim of the theoretical mind to clarify the last grounds of justice. Con-
trary to popular belief, hermeneutic philosophy does not offer any method of finding a
“true” right, representing not so much the formulation and assertion of a particular
position on law as the experience of law as such. However, this experience awakens in
us the openness and readiness to hear others, the patience and respect for another point
of view, the desire for mutual understanding and responsibility for the meaning of law.
The conciliatory as against polemical thinking strategy inherent in hermeneutics also
contributes to actualizing the peace-making character of the law itself, it only makes it
possible to distinguish it from politics, and the intellectual modesty accompanying such
a strategy demonstrates the greatest illusion of lawyers — the illusion of the omnipotence
of law, the belief that a reasonably organized system of institutions is capable of forc-
ing the devils to angelic public behaviour. The hermeneutical opinion, on the contrary,
highlights the fact that the possibilities of legal institutions are very limited, and the
peaceful coexistence of people, including the existence of law itself, requires our con-
stant effort and responsible judgment.
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Aumnaroaiit Mukoaaiioenu CrariBka

Kageapa semeavrozo ma azpaprozo npasa
Hayionanonuii opuguunuii ynisepcumem imeni fAApocaasa Myapozo
Xapxkis, Yxpaina

3ACTOCYBAHHA AEAKHUX 3AXUCHHUX EKOAOTTYHUX
3AXO0JIB Y CIAbCbKOTOCITOAAPCBKOMY BUPOBHHULITBI
3A 3AKOHOJABCTBOM €C

AHoTaNisA. JJocseHenHs KOHCOHANCY MIdC 30epedceHHaM 008K ma 3a0e3nedenHsIm npooo-
601bYOI De3nexu, 3 00H020 OOKY, U IHMEHCUDIKAYIEIO 3amyHeHHs NPUPOOHUX PECYPCi8 Y CLlbCbKO-
20CN00apcyKe GUPOOHUYMBO 8 KOHMEKCII NePMAHEHMHO020 30LIbULeHHS HACETeHHS BUHAEMbCA
CmpameziyHuM HanPAMOM NPU BUPILUEHHT 2100aTbHUX NPOOIeM, WO 0OYMOBIIOE AKMYATbHICb
docnioxcenns. OOHUM i3 MEXAHIZMIB, CNPAMOBAHUX HA OOCACHEHHS BKA3AH020 3A80AHHS € 3d-
Oe3neuenHsl eKon02i4HO CManol nPaKmuKu 6e0eHHs CillbCbKo2o 2ocnodapcmea. Tomy ocHo6HOoI0
Memor pobomu € NPAasosull AHANI3 3ACMOCYBAHHS eKOJO2IYHUX 3AXUCHUX 3aX00I8 ) CIIbCbKO-
2ocnodapcvkomy 8upobrHuymsi 3a saxonooascmeom €C. [na peanizayii nocmasnenoi memu
y pobomi 61U GUKOPUCTAHT MAK] MEMOOU HAYKOB020 O0CIONCEHHS: OlaIeKMUYHUL, ICMOPUY-
HUll, POPMATLHO-IOPUOUYHULL, 2EPMEHeSMUYHULL, NOPIGHANLHO-NPABOBUL, CHPYKMYPHO-DYHKYI-
OHATIbHULL MEeMOoOU ma Memoo abcmpacyants. Becmanosneno, wjo sukopucmanms ekonoeiuHux
3ax00i8 Y CiIbCLbKOMY 20CN00ApCMEi CMUMYIIEMbCA 0711 (hepmepie eKOHOMIUHUM MeXAHI3MOM
peanizayii azpoekonoiunux npozpam. JJocuiodxiceno esontoyito pegpopmysanis Cninvhoi azpap-
HOI noaimuku 6 Kowmexkcmi ekonoeizayii azpaprozo eupoornuymea €C. IIpoananizoearo oco-
OUB0CMIT MAKUX eKOLOSTUHUX 3aX00i8 AK: Ou8epCcu@iKayis cilbCbKo20Cno0apCoKux Kyabmyp,
NIOMPUMKA NOCMIUHUX NACOBUUY MA 8CMAHOBLEHHS eKOIO02IUHUX NPIOPUMEMHUX MepUmopitl.
Jlocaznenns yineu cmanoeo po3suUmky Moxciuge uepe3 Kopeiayito OHO8IeHOI NPaKMuKU 8e0eH-
H5l CIIbCbKO2O 20CN00apCmed, IHMeHCUDIKayii supoOOHUYMEa CillbCbKO20CN00apCcbkoi npooyKyii
30 PAXYHOK 3a4CMOCY8AHHS IHHOBAYIUHUX MEXHON02IU 8 A2PAPHOMY CeKMOPI eKOHOMIKU ma Heoo-
XIOHICMIO 3aXUCMy 008KIiNIA, 30epedceHHs YIHHUX 81dcmusocmel NPUPOOHUX pecypcie ma
exocucmenm.

Kuro4oBi ci10Ba: exonorizailis CiTbChKOTOCIIONAPCHKOI ISITBHOCTI, €KOJIOoTiuHi 3ax0omu, CITiib-
Ha arpapHa IMoJliTHKa, OXOpOoHa JTOBKIJUIS, 30epekeHHs 010pi3HOMaHITTSI.
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THE APPLICATION OF SOME PROTECTIVE
ECOLOGICAL MEASURES IN AGRICULTURAL PRODUCTION
UNDER EU LEGISLATION
Abstract. The consensus between environmental protection and food security, on the one hand,

and the intensification of the involvement of natural resources in agricultural production in the
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context of permanent population growth, is recognised as a strategic direction in solving
global problems, which makes the research relevant. One of the mechanisms aimed at achieving
this goal is to ensure environmentally sustainable farming practices. Therefore, the main purpose
of the paper is a legal analysis of the application of environmental protection measures in ag-
ricultural production under EU law. In order to achieve this goal, the following research meth-
ods were used in the work: dialectical, historical, formal-legal, hermeneutical, comparative-
legal, structural-functional and abstraction methods. It has been established that the use of
environmental measures in agriculture is stimulated for farmers by an economic mechanism for
the implementation of agroecological programs. The evolution of the reform of the Common
Agricultural Policy in the context of the greening of EU agricultural production has been ex-
plored. The features of such environmental measures as the diversification of crops, the main-
tenance of permanent pastures and the establishment of ecological priority areas have been
analysed. Achieving sustainable development goals is possible through the correlation of renewed
agricultural practices, the intensification of agricultural production through the use of innova-
tive technologies in the agricultural sector and the need to protect the environment, to preserve
the valuable properties of natural resources and ecosystems.

Keywords: greening of agriculture, ecological measures, Common Agriculture Policy, nature
conservation, preservation of biodiversity.

INTRODUCTION

In the context of globalisation processes in the European space, the question arose
of reforming the EU Common Agricultural Policy (hereinafter — the CAP) and re-
placing the focus on the predatory uncontrolled use of natural resources, especially
agricultural land aimed at increasing the volume of agricultural production with en-
vironmentally balanced use aimed at preserving the unique properties of land, water
and forest resources, which are the most important components of life ecosystems.
At the European level, the conceptual foundations of a new vision of the economy
through the prism of stability, competitiveness, socio-financial growth are laid down
in the Europe 2020 Strategy, which establishes additional incentives for farmers to
apply green farming practices, which go beyond the basic requirements of the norms
necessary to receive EU assistance and complement existing agroecological pro-
grams [1]. Seven key areas of cooperation are in place for the implementation of the
priorities set out in the Strategy, including the Resource Efficient Europe Initiative,
which seeks to support change towards a resource efficient, low carbon and green
economy, as well as to balance links between growth and use of natural resources
and energy [1].

The key provisions for the strategic development of EU economic and environmen-
tal relations are set out in the EU Eight Framework Programme for Research and In-
novation “Horizon 2020, in which food security, sustainable agriculture and bio-
economy, safe, clean and efficient energy, climate change, efficient the use of resourc-
es and raw materials are recognized as major priorities among social challenges [2].
The mechanism of implementation of the principle of greening of agricultural produc-
tion in European policy is provided by the Resolution of the European Parliament of
L ]
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23.06.11 “Common Agricultural Policy 2020: Food, Natural Resources and Territorial
Challenges™'. The European Community has recognised that the inclusion of renewed
and ambitious goals in the CAP, including those related to consumer protection, envi-
ronmental protection, animal welfare and regional cooperation, are the highest standards
to be protected at the international level [3; 4]. Long-term productivity and food secu-
rity depend on the proper care of natural resources, especially soil, water use and bio-
diversity. The agrarian sector of the economy is critical to combat climate change, es-
pecially by reducing greenhouse gas emissions, carbon sequestration and biomass
production. Thus, the integration of environmental issues into the CAP is aimed at re-
ducing the risks of environmental degradation and improving agro-ecosystems.

Agriculture makes a significant contribution to the support of unique rural areas.
Agricultural land management has been a positive force for the development of a wide
variety of landscapes and animal habitats, including wetlands, afforestation, and exten-
sive open country areas [5]. In addition, agricultural development contributes to com-
bating climate change, creating new jobs by stimulating economic growth with envi-
ronmentally efficient use of natural resources and the use of renewable energy. On the
other hand, the pristine nature and the landscape value of landscapes have made rural
areas more attractive for business, housing, tourism and recreational businesses’. Many
animal habitats in Europe are supported by extensive agriculture, and the survival of a
wide range of wildlife is dependent on farming practices. However, improper farming
and land use can have an adverse effect on natural resources: soil, water and air pollu-
tion, fragmentation of wildlife habitats, and loss of biodiversity. All of the above dic-
tated the need for accelerated “green” development through the introduction of innova-
tions, the implementation of new technologies, the development of new products,
changes in the production process and support the nature of demand, especially in the
context of the emergence of the bioeconomy?.

The CAP identified three priority areas of the updated agricultural policy: 1) con-
servation of biodiversity, development of farming and forest systems, as well as tradi-
tional agricultural landscapes; 2) use of water resources; 3) climate change related area.
These rules are in line with environmental requirements and the CAP measures will
promote the development of agricultural practices while preserving the environment
and protecting the countryside*. The support of agrotechnical methods aimed at protect-

' The CAP towards 2020: Meeting the food, natural resources and territorial challenges of the future.
European Parliament resolution. (2011, June). Retrieved from https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:520111P0297 &rid=1

2 Ibidem, 2011.

3 The CAP towards 2020: Meeting the food, natural resources and territorial challenges of the future.
European Parliament resolution. (2011, June). Retrieved from https://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:520111P0297 &rid=1

* Council decision 2006/144/EC on Community strategic guidelines for rural development (program-
ming period 2007 to 2013). (2006, February). Retrieved from https://eur-lex.europa.cu/legal-content/
en/ALL/?uri=CELEX%3A32006D0144
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ing the environment, preserving the countryside and improving the livelihood of animals
are essential elements in achieving the goals of agricultural and environmental policies.
Such support should provide: a) ways of utilising agricultural land in accordance with
the objectives of the environment, landscapes, natural resources, soil and genetic di-
versity; b) ecological extensification of agricultural production and management of
low-productive pastures; c) the use of environmental planning in agricultural activities;
d) improvement of the conditions of keeping animals'.

1. MATERIALS AND METHODS

In order to achieve the goals and objectives of the work, a comprehensive approach
was used to identify the features of legal regulation and implementation of envi-
ronmental measures, as well as to find out their effectiveness for environmental
conservation during agricultural activities in the EU, which involves the use of a
conglomerate of both general scientific and special methods of scientific cognition:
dialectical, historical, formal-legal, hermeneutical, comparative-legal, structural-
functional and method of abstraction. These methods were used in their intercon-
nectedness and interdependence, which allowed a comprehensive and objective so-
lution to the task of work and to formulate scientifically sound conclusions. The
dialectical method of cognition has allowed: on the one hand, to identify the interde-
pendence of the existence of (common link) environmental and agricultural policies
in the context of environmental security requirements, biodiversity conservation and
enhancement of the agricultural sector of the economy through the production of
competitive agricultural products in the EU; on the other hand, this method contrib-
uted to the identification of the genesis of the application of environmental protec-
tion measures in agricultural production in EU legislation. In addition, the dialectical
method has contributed to the comprehensive justification of the laws governing the
formulation of EU legislation in the field of research, as well as its constant updating
and dynamics.

Using the historical method, the genesis of the substantive essence of such a phe-
nomenon as greening in agricultural production has been elucidated. In particular, at
the initial stage of birth, greening was dispositive, that is, applied to agricultural op-
erators only if environmental requirements were met in particularly vulnerable areas.
Subsequently, such measures were envisaged by agroecological programs and were of
an imperative nature. The use of the formal-legal method has allowed to obtain reliable
information on the state of legal regulation of crop diversification, maintenance of
permanent pastures and establishment of ecological priority areas, as well as to deter-
mine the internal construction of EU legislation in the field of greening agricultural

' Council Regulation 1257/1999 of 17 May 1999 on support for rural development from the Euro-
pean Agricultural Guidance and Guarantee Fund (EAGGF) and amending and repealing certain Regulations.
(1999, June). Retrieved from https://op.europa.eu/en/publication-detail/-/publication/c70dfc8c-
6243-4bla-817e-4673042024c4/language-en
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production. The explanation and interpretation of EU norms on the legal regulation of
the application of environmental protection measures in agriculture were carried out
using the hermeneutical method. The use of a comparative legal method of scientific
cognition has made it possible to carry out a comparative analysis of the effectiveness
and feasibility of using environmental protection measures in some EU countries. In
particular, this method contributed to the conclusion that the effectiveness and success
of the implementation of these measures directly depends on the level of development
of the state, its political and legal orientations and economic ambitions and economic
stability of the country. The most widespread use of agroecological programs, their
positive impact on the achievement of the Sustainable Development Goals, is observed
in the most economically advanced countries with high standards of living, while some
countries are pursuing agrarian policies to increase the economic attractiveness of the
country rather than the introduction of greening into agriculture.

The structural and functional method was crucially important in achieving the goals
of this scientific article; it has helped to identify the characteristics of environmental
protection measures used in agricultural activities as structural elements of a single
interdependent system of measures for the implementation of greening principles. In
addition, this method helped to identify the place of these measures in the EU agricul-
tural policy system, as well as their uniqueness and features among the system of all
environmental measures. The method of abstraction has made it possible, among all
the variety of means of ensuring the implementation of the principle of greening agri-
cultural activities on the European continent, to identify specific features of such envi-
ronmental measures as diversification of crops, the maintenance of permanent pastures
and the establishment of ecological priority areas. Using the method of analysis, it has
been possible to conclude on the axiological role of each type of environmental action
in agriculture and its impact on overcoming the ecological crisis, preserving natural
ecosystems, improving the status of water, land, forest resources, combating climate
change and maintaining biodiversity. It is established that the implementation of the
investigated means can not only contribute to the achievement of environmental goals,
but also to ensure the economic prosperity of the country.

2. RESULTS AND DISCUSSION

2.1 Greening of agricultural production

The CAP reform process should include a comprehensive approach to addressing the
development of the agricultural production sector and, at the same time, the envi-
ronmentally balanced use of natural resources during agricultural activities. Green-
ing is considered as a modern line of activity of agricultural producers, which is
based on the use of ecological and economic management methods in order to ensure
comprehensive restoration of natural resources by forming a sustainable ecological
and economic system, increasing the production of competitive and environmen-
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tally safe products, creating an agricultural system through the use of environmental
methods [6]. The first series of agroecological measures in the CAP was integrated
in the 1980s and was aimed at making payments to farmers involved in the process
of protecting green areas'. The concept of “agroecology” was first applied in the UK,
but later this agroecological tool was extended to other member states and towards
the end of the 1980s [7]. The 20th century has acquired a contractual form of coop-
eration between public authorities and farmers who have applied green land manage-
ment practices for agricultural land.

In the 90s of the 20s century agroecological programs have been extended to
compensate for lower control prices and mandatory acreage reduction. Measures aimed
at reducing production residues that began with the introduction of dairy quotas in
1984 were introduced to the CAP in 1992 in order to pay compensation for arable
(field) crops. In this context, the second wave of agroecological programs was aimed
at providing compensation for the lower guaranteed price and the implementation of
mandatory acreage reduction [8]. Today, all EU Member States have their own agro-
ecological programs, prioritising rural development plans and achieving environmen-
tal goals. In general, the richer EU countries (Finland, Ireland, the United Kingdom,
Austria, Sweden and Denmark) place far more priority on agroecological programs
than the poorer countries (Bulgaria, Romania and Malta) that focus on socio-econom-
ic and social cohesion. Thus, the advantage given to agroecological programs in a
country or region is not only a reflection of the ecological status of agricultural land-
scapes, but also their formation is influenced by the socio-economic situation [8].
According to the European Parliament Resolution of 23.06.11 “Common Agricultural
Policy 2020: Food, Natural Resources and Territorial Challenges”, the list of measures
that can be applied in the agricultural sector also includes: 1) support for low carbon
emissions and measures to reduce greenhouse gas emissions; 2) support for low en-
ergy consumption and promoting energy efficiency; 3) creation of anti-erosion strips
(buffer zone around industrial zones), hedges, etc.; 4) the existence of permanent
pastures and the like (paragraph 34)2.

In modern foreign literature, greening in agriculture is considered through three
innovative models: 1) new scientific bases and generalised technologies with environ-
mentally friendly potential (biotechnology, information and communication technolo-
gies, bioproduction and biofortification; 2) the implementation of economic management
integrated methods of pest control without the use of poisonous chemicals, organic
farming, integrated nature management system, urban agro ltura and suburban agricul-
ture); 3) national integrated greening regime (biofuel production, agritourism, use of

' Council Regulation 797/85 on improving the efficiency of agricultural structures (1985, March).
Retrieved from https://op.europa.eu/en/publication-detail/-/publication/8d0c3365-8447-455b-
9ecb-7d08622db2c6/language-en

2 The CAP towards 2020: Meeting the food, natural resources and territorial challenges of the future.
(2011, June). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
520111P0297 &rid=1
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renewable energy sources in agricultural production, etc.) [9]. The reform process of
the EU Common Agricultural Policy should cover all available instruments, taking into
account the best of them, as provided for by the regulatory documents of the European
institutions. Today, European public institutions oblige agribusiness representatives to
apply environmental measures within the direct payment system, which are considered
to be a mechanism for integrating greening into agricultural activities, including: 1)
crop diversification; 2) maintaining permanent pastures; 3) establishment of ecological
priority areas.

2.2 Certain types of environmental measures in agricultural production according to
EU law

2.2.1 Diversification of crops

The purpose of this environmental event is, first and foremost, to protect and de-
fend the soil and to improve its quality, since sowing monocultures in one area for
a considerable time can lead to soil disturbance, poor quality, as well as drying and
re-compacting. The implementation of this measure by farmers is also aimed at pro-
viding environmental public benefits and mitigating the effects of climate change.
According to p. 1 of Art. 44 of Regulation (EC) No 1307/2013 of 17.12.2013 “On
establishing rules for direct payments to farmers under support schemes within the
framework of the common agricultural policy”, farmers holding arable land with an
area of 10 to 30 ha must grow at least two cereals, and farms with more than 30 ha —
3 cereals. Main grain crops should not cover more than 75% of the land'.

Although the said rule is imperative in the activities of agricultural producers, sev-
eral flexible provisions are permitted in the field of application of crop diversification
rules [10]. Thus, the norm of p. 1 of Art. 44 of that Regulation does not apply, for ex-
ample, to holding companies where more than 75% of the eligible arable land is per-
manent pasture and used for the production of grasses, other plant fodder or crops
under water for a considerable part of the year or agricultural cycle provided that arable
land covered by these uses do not exceed 30 ha?. In 2016, 75% of arable land in the EU
was subject to such an environmental measure as crop diversification, with up to 63%
the rule of planting three crops was applying and 12% of arable land being diversified
by two crops. The percentage of arable land that is diversified in every European coun-
try also differs: for example, in the Czech Republic and Hungary 90% of the land is
subject to this environmental measure, while in Greece or Malta — less than 50% [11].

Member States should ensure a list of nitrogen-fixing crops established in accor-
dance with established principles, the cultivation of which will contribute to the achieve-

' Regulation 1307/2013 of the European Parliament and of the Council establishing rules for direct
payments to farmers under support schemes within the framework of the common agricultural policy and
repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009. (2013, De-
cember). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013R 1307

2 Ibidem, 2013.
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ment of biodiversity goals. The number of landings of such crops is allowed within
4-19 units. The most popular are broad beans, peas, alfalfa, lupines and clovers, which
are to be presented during the growing season [12]. EU Member States should also lay
down rules where nitrogen-fixing crops can be grown in order to avoid the increased
risk of leaching in the fall. These rules should take into account the requirements of
Directive 91/676/EC on the protection of waters against pollution caused by nitrates
from agricultural sources (Directive on Nitrates)' and the Water Framework Directive
2000/60/EC establishing a framework for Community action in the field of water pol-
icy [13].

In some countries, alternative crop diversification practices are being applied to the
practice of greening agricultural production. For example, France has a certification
system for maize producers. Farmers who are members of this system are allowed to
place winter ground cover with the help of plant cover from the sown crops on all their
arable land, which is a very similar measure of crop diversification. The essence of this
measure is that maize producers have to grind and mulch their residues, which can have
a positive impact on the environment, achieving the goal of greening, since such residues
provide coverage, guarantee the presence of nitrogen fixers and organic matter in the
soil and allow control of pests and pests.

2.2.2 Support of permanent pastures

Permanent pastures should be understood as land used for the cultivation of grass
plants or forage naturally or through cultivation and which have not been included
in crop rotation for 5 years or more [14]. The definition of permanent pasture is
first provided in EU Regulation 2017/2393 of the European Parliament and of the
Council of 13.12.2017% as amended by Regulation 1305/2013. The legal regime
of permanent pasture is laid down in EU Regulation 1307/2013 of 17.12.2013 “On
establishing rules for direct payments to farmers under support schemes within the
framework of the common agricultural policy”. Thus, according to Part 2 of Art. 45
of this Regulation, Member States shall provide at least 5% of permanent pasture
in relation to the total area of agricultural land®. In the same case, if the share of

! Council Directive 91/676/EEC concerning the protection of waters against pollution caused
by nitrates from agricultural sources. (1991, December). Retrieved from https://eur-lex.europa.
eu/legal-content/EN/ALL/?uri=CELEX%3A31991L0676

2 Regulation (EU) 2017/2393 of the European Parliament and of the Council amending Regulations
(EU) No 1305/2013 on support for rural development by the European Agricultural Fund for Rural De-
velopment (EAFRD), (EU) No 1306/2013 on the financing, management and monitoring of the common
agricultural policy, (EU) No 1307/2013 establishing rules for direct payments to farmers under support
schemes within the framework of the common agricultural policy, (EU) No 1308/2013 establishing a com-
mon organization of the markets in agricultural products and (EU) No 652/2014 laying down provisions
for the management of expenditure relating to the food chain, animal health and animal welfare, and relat-
ing to plant health and plant reproductive material. (2017, December). Retrieved from https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex:32017R2393

3 Regulation 1307/2013 of the European Parliament and of the Council establishing rules for direct
payments to farmers under support schemes within the framework of the common agricultural policy and
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permanent pasture at regional or national level is less than 5%, the Member State
concerned shall be obliged to return the land previously transferred to them for other
uses and to grant the status of permanent pasture to those lands. This rule does not
apply where the reduced percentage of permanent pasture is the result of arable
planting in accordance with environmental requirements and does not include short
rotation plantations, Christmas trees or fast growing trees for energy production’.
Establishing a proper conservation regime for such pastures is of conceptual impor-
tance for ensuring the integrity of the ecosystem functions of natural resources and
preserving biodiversity. For example, permanent pastures perform important func-
tions for the protection of water resources.

For example, a study of the effectiveness of permanent pastures and their impact
on water resources, conducted on the example of Poland, in which such pastures cover
21% of agricultural land and 13% of the total area of the state, indicates their ability to
prevent soil erosion. This is due to the fact that the pollutants remaining on the surface
of the pasture or alkali decompose rapidly due to the intensive biological activity of
soil microorganisms associated with the pasture ecosystems and the saprophytic activ-
ity of the mesofauna, thereby making the pasture the role of biofauna [15]. As the
problems of biodiversity conservation in the current context of globalisation processes,
on the one hand, and the requirements for greening the agrarian sector of the economy,
need correlation, some EU Member States are embarking on an integrated approach to
addressing these problems based on relevant European legislation and common protec-
tion instruments, including through the system of specially protected natural areas, the
legal regime of which is determined by Council Directive 92/409 / EEC of 2.04.1979
on birds and Council Directive 92/4 3 EEC of 21.05.1991 on the protection of the
natural habitats of wild fauna and flora (Directive on Habitats).

Thus, according to Part 1 of Art. 45 of EU Regulation No 1307/2013 of 17.12.2013,
Member States should designate permanent pastures which are specially protected areas
within the meaning of Directive 92/43/EEC, including peat and wetlands located in
these territories and in need thereof enhanced protection to achieve the objectives of
the Directives?. This means that EU Member States are obliged to establish permanent
pastures, which are specially protected areas in the territories defined by the Directives,
including peat and wetlands located in those territories, which need strict protection to
achieve the objectives of these Directives’. Such specially protected areas are defined

repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009. (2013, De-
cember) Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013R1307

U Ibidem, 2013.

2 Regulation 1307/2013 of the European Parliament and of the Council establishing rules for direct
payments to farmers under support schemes within the framework of the common agricultural policy and
repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009. (2013, De-
cember). Retrieved from https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32013R 1307

3 Council Directive 91/676/EEC concerning the protection of waters against pollution caused
by nitrates from agricultural sources. (1991, December). Retrieved from https://eur-lex.europa.
eu/legal-content/EN/ALL/?uri=CELEX%3A31991L0676
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within the Natura 2000 network and are prohibited from ploughing the soil. As 0f 2015,
48% of permanent pastures included in the Natura 2000 network were designated as
Protected Areas (6.99 million hectares), and in 2016 — 51% (7.71 million hectares) [11].

At the same time, a study of the effectiveness of the use of such an environmental
measure by the EU's CAP as establishing permanent pastures in Germany by the Fed-
eral Environment Agency has made it possible to observe that Germany has limited use
of the possibility of creating permanent pastures in specially protected areas under
conversion restrictions. Only pastures that are habitats (under the Habitats Directive)
are designated as protected areas. The area of pastures established under this Directive
amounts to about 666 thousand hectares, which is about 14% of the total area of pasture
in Germany [16].

EU Regulation No 1307/2013 of 17.12.2013 establishes sufficiently flexible rules
for the maintenance of permanent pastures, allowing Member States to introduce the
equivalent of greening practices: regulating the use of grasslands or pastures [17; 18].
In doing so, farmers are required to maintain permanent pasture and take any of the
following measures: mowing mode, maintaining landscape features of permanent pas-
ture and shrub control, applying a sowing regime to restore depending on the type of
pasture without reducing its natural value, purification of hay and feed, fertiliser and
pesticide use restrictions; 2) the use of an extensive grasing system: sheep or cattle
breeding and the use of local or traditional breeds for grazing on pastures'.

2.2.3 Establishment of ecological priority areas

The implementation of this environmental measure is aimed primarily at protecting
and improving the state of biodiversity on land used by farms, as well as obtaining
other environmental and climate benefits [11]. Farmers with more than 15 ha of
cultivable land must provide at least 5% of their land as an ecological priority area
in order to protect biodiversity?. Within the framework of this measure, agricul-
tural producers may grant the status of ecological priority territories to one or more
types of land (steamed land; terraces; landscape elements adjacent to arable land;
nitrogen-fixing cultures, etc.). At the same time, at the level of each EU Member
State, farms take into account the economic factor (that is, choose the least costly
but most effective type and political and administrative factors) when deciding on
the selection of a particular type of environmental priority area [19-21]. Ecological

' Regulation 1307/2013 of the European Parliament and of the Council establishing rules for direct
payments to farmers under support schemes within the framework of the common agricultural policy and
repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 73/2009. (2013, De-
cember). Retrieved from https://eur-lex.curopa.cu/legal-content/EN/TXT/?uri=celex:32013R 1307

2 Regulation 1307/2013 of the European Parliament and of the Council establishing rules
for direct payments to farmers under support schemes within the framework of the common
agricultural policy and repealing Council Regulation (EC) No 637/2008 and Council Regulation
(EC) No 73/2009. (2013, December). Retrieved from https://eur-lex.europa.cu/legal-content/
EN/TXT/?uri=celex:32013R1307.
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and economic studies of the possible potential impact of this environmental measure
have shown a positive impact on biodiversity. At the same time, the elements of the
landscape and the land under steam are the most valuable for the environment. The
former have an effective impact on invertebrates, birds and terrestrial plants, while
fallow land contributes to the conservation of reptiles and amphibians. The reduction
of the effects of climate change is ensured by the increased use of legumes and the
displacement of nitrogen fertilisers [22].

However, the environmental benefits of greening agricultural production, including
through explored environmental measures, are significantly limited, as a large propor-
tion of land and farms are exempted from environmental measures [23-25]. In addition,
an analysis of the implementation of greening at the national level indicates that the
domestic policy of each EU country is oriented towards avoiding negative economic
impacts on farmers rather than achieving positive environmental impacts [22]. Achiev-
ing the modernised goals of the common agricultural policy requires coordinated co-
operation at both the regional and local levels and involving all actors that can affect
the outcome. Of course, such cooperation should be based on a wide range of legal
mechanisms. Against this background, the environmental measures under study should
not conflict with other key legal instruments in the field of greening agricultural produc-
tion. In particular, it is about adherence to the system of norms required for EU assis-
tance, as well as agro-climatic measures, afforestation and agroforestry, organic farm-
ing, protection of areas with natural limitations [11].

CONCLUSIONS

A comparative legal study of the mechanism of application of environmental mea-
sures in agricultural production has shown that the effectiveness and success of the
implementation of these measures depends directly on the level of development of
the state, its political and legal orientations and economic ambitions and economic
stability of the country. The most widespread use of agroecological programs, their
positive impact on achieving the Sustainable Development Goals, is observed in the
most economically advanced high-living countries (Finland, Ireland, United King-
dom, Austria, Sweden and Denmark), while countries such as Bulgaria, Romania
and Malta aim agrarian policy at more enhancing the economic attractiveness of the
state, rather than introducing greening into agricultural production.

Diversification of crops, as one of the measures to introduce the principle of green-
ing into agricultural production, is possible and flexible. Thus, the practical significance
of the results is to outline the prospects for reforming Ukraine’s agricultural policy in
the context of the Europeanisation of political and legal reality and compliance with
our country’s international legal obligations to introduce the principles of “green
economy” (greening production), improving the environmental situation not only both
nationally and globally. At the same time, the mechanism of application of environ-
@
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mental measures in agricultural production is complex and requires careful independent
study of the implementation features of each environmental measure. In this regard,
these issues require further research and scientific-theoretical substantiation.

To summarise, it is worth to mention the words of the prominent American phi-
losopher and founder of theory of transcendentalism Ralph Waldo Emerson, “Nature
cannot be caught up with the untidy and half-dressed, it is always beautiful. Nature does
not tolerate inaccuracies or errors.”

REFERENCES

[1] Europe 2020: A strategy for smart, sustainable and inclusive growth. Communication from
the Commission. 11.03.2003. COM (2010). Retrieved from https://eur-lex.curopa.cu/
LexUriServ/LexUriServ.do?uri=COM:2010:2020:FIN:EN:PDF.

[2] Horizon 2020: The Framework Programme for Research and Innovation Communication
from the Commission to the European Parliament, the Council, the European economic
and social Committee and the Committee. COM (2011). Retrieved from https://
eur-lex.europa.eu

[3] Halliday, S. J., Skeffington, R. A., Wade, A. J., Bowes, M. J., Gozzard, E., Newman, J. R.,
Loewenthal, M. C, Palmer-Felgate, E. J., Jarvie, H. P. (2015). High-frequency water qual-
ity monitoring in an urban catchment: Hydrochemical dynamics, primary production and
implications for the water framework directive. Hydrological Processes, 29(15), 3388—
3407.

[4] Baimisheva, T. A., Kurmaeva, 1. S., Gazizyanova, Y. Y., Baimeshev, R. H., & Aiesheva,
G. A. (2019). State regulation systems of agricultural insurance. Paper presented at the /OP
Conference Series: Earth and Environmental Science, 315(2), 83-87.

[5] Marchand, P. A. (2019). Synthetic agrochemicals: A necessary clarification about their use
exposure and impact in crop protection. Environmental Science and Pollution Re-
search, 26(18), 17996—-18000.

[6] Bahorka, M. (2019). Formation of the ecological-economical management of the ecolo-
gization of agrarian production. Agricultural and Resource Economics: International
Scientific E-Journal, 5(1), 5—-18.

[7] Blandford, D., & Matthews, A. (2019). EU and US agricultural policies: Commonalities
and contrasts. EuroChoices, 18(1), 4-10.

[8] Rovinskaya, T. L. (2015). Greens in Europe: Incremental growth. World Economy and
International Relations, 59(12), 58-71.

[9] Hall, A., & Dorai, K. (2010). The greening of agriculture. Agricultural innovation and
sustainable growth. Report on Agriculture and Green Growth. Paper prepared for the
OECD Synthesis. Retrieved from https://www.oecd.org/greengrowth/sustainable-agricul-
ture/48268377.pdf

[10] Carvalho, L., Mackay, E. B., Cardoso, A. C., Baattrup-Pedersen, A., Birk, S., Blackstock,
K. L., Borics, G., Borja, A., Feld, C. K., Ferreira, M. T., Globevnik, L., Grizzetti, B.,
Hendry, S., Hering, D., Kelly, M. L, Langaas, S., Meissner, K., Panagopoulos, Y., Penning,
E., Rouillard, J., Sabater, S., Schmedtje, U., Spears, B. M., Venohr, M., van de Bund, W.,
& Solheim, A. L. (2019). Protecting and restoring Europe’s waters: An analysis of the
future development needs of the water framework directive. Science of the Total Environ-
ment, 658, 1228—-1238.

®
176



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

[11]

[12]

[14]
[15]
[16]
[17]

[18]

Muenich, R. L., Kalcic, M. M., Winsten, J., Fisher, K., Day, M., O’Neil, G., Wang, Y.-C.,
Scavia, D. (2017). Pay-for-performance conservation using swat highlights need for field-
level agricultural conservation. Transactions of the ASABE, 60(6), 1925-1937.

Ivanov, A. L. (2019). Scientific-technological development of land use on the basis of
digital technologies in agriculture. Herald of the Russian Academy of Sciences, 89(2),
199-200.

Hart, K (2015). Green direct payments: implementation choices of nine Member States
and their environmental implications. Institute for European Environmental Policy. Re-
trieved from http://cap2020.ieep.eu.

Rose, D. (2019). Making an impact on parliament: Advice for the agricultural community.
International Journal of Agricultural Management, 8(2), 41-44.

Jankowska-Huflejt, H. (2006). The function of permanent grasslands in water resources
protection. Journal of Water and Land Development, 10, 55-65.

Decken, H., Jessel, B., Krug, A., Schuster, B., Stratmann, U. (2017). Biological diversity
in agriculture landscapes. Agriculture Report. Retrieved from https://www.bfn.de.
Subhalakshmi, G. (2019). Role of international instruments on environmental protec-
tion. Indian Journal of Environmental Protection, 39(6), 580-584.

Begemann, S., Perkins, E., Van Hoyweghen, 1., Christley, R., & Watkins, F. (2018). How
political cultures produce different antibiotic policies in agriculture: A historical com-
parative case study between the United Kingdom and Sweden. Sociologia Ruralis, 58(4),
765-785.

Ferraris, L. (2018). The role of the principle of environmental integration (article 11 TFEU)
in maximising the “greening” of the common agricultural policy. Furopean Law Re-
view, 43(3), 410-423.

Gleim, S., & Smyth, S. J. (2018). Scientific underpinnings of biotechnology regulatory
frameworks. New Biotechnology, 42, 26-32.

Tagliabue, G., & Ammann, K. (2018). Some basis for a renewed regulation of agri-
food biotechnology in the EU. Journal of Agricultural and Environmental Ethics, 31(1),
39-53.

Report from the Commission to the European Parliament and the Council on the imple-
mentation of the ecological focus area obligation under the green direct payment scheme.
COM/2017/0152. Brussels. 29.3.2017. Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A52017DC0152.

Jain, A., Ranjan, S., Dasgupta, N., & Ramalingam, C. (2018). Nanomaterials in food and
agriculture: An overview on their safety concerns and regulatory issues. Critical Reviews
in Food Science and Nutrition, 58(2), 297-317.

Douvitsa, I. (2018). Supervision and audit of the Greek agricultural cooperatives: A criti-
cal approach on legislation. European Business Law Review, 29(1), 77-101.

Rodino, S., Butu, M., lordache, O., & Butu, A. (2018). European and regional policies on
sustainable pesticide use. Paper presented at the International Multidisciplinary Scientific
GeoConference Surveying Geology and Mining Ecology Management, SGEM, 18(5.1)
345-352.

Anatolii M. Stativka
Doctor of Law, Professor
Department of Land and Agrarian Law

177



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

Yaroslav Mudryi National Law University
61024, 70 Pushkinska Str., Kharkiv, Ukraine

Cited suggestion: Stativka, A. M. (2019). The application of some protective eco-
logical measures in agricultural production under EU legislation. Journal of the Na-
tional Academy of Legal Sciences of Ukraine, 26(4), 165-178.

Submitted: 24/07/2019
Revised: 21/10/2019
Accepted: 06/12/2019

178



YK 349.42
DOI: 10.31359/1993-0909-2019-26-4-179
Auna Oreriena Tpunbora
Mixcsigomuuii Haykoso-gocaigHuil ueHmp
3 npobaem 60pomobbu 3 0P2AHIZ0B8AHOI0 BAOUUHHOCTIIO
Paga nayionavroi 6esnexu i oboporu Yxpainu
Kuis, Yxpaina

CIIBBIIHOIIEHHA INTOHATDb
«1PUPOJHE ITPABO» TA «BIOETHKA»

AHoTauif. [Iposooumuscs cnie8iOHOUEHHSA NOHAMM «KNPUPOOHe npasoy (jus naturale-nam.) i3
BIOHOCHO HOBUM 075 IOpuUcnpyOenyii noHammsam «oioemuxay. OOIPYHMOBYEMbCA 86€0eHHS
6 HAYKOBULL 060pOm NOHAMMA «neo jus naturaley, sKe po3yMicMbCs AK HOBULL eman egomoyii
Jjus naturale ma niocmasa 0151 popmy8anHs OHOBIEHO20 MUNY NPABOPO3IYMIHHSA — DIOEMUYHO2O.
Neo jus naturale posensioaemucs K pyHOAMEHM CYUACHO20 NPABOMEOPEHH. 3ACUILIA NOZUMU-
8i3MY 8 NOCIMOOEPHICIMCLKOMY NPAsi Mma OOMIHYIOUA KOHYENYisi AHMPONOYEeHMPUMY 8 JHCUM-
MEDIANLHOCMI CYYACHOT YUusinizayii nocmasuiu 100cmeo Ha epamsb camosnuujeHs. OOHax
BIOMEPMIHY8AMU CAMOSHUWEHHSA TIOOUHU Uje MONXCIUBO. [ Yybo2o HeoOXIOHO 3MIHUmMU OOMi-
HYIOYULl HApa3i AHMPONOYEHMPUYHUTL CEIMO2NAO0 HA NPOSPECUBHUL eKOYEHMPUIM MA NOBEPHY-
mu jus naturale y npoyec 3akonomeopenns. Memoro docniodcents € 3’ACy8anHs cymHocmi
NPUPOOHLO2O Npasa, Gopmanizayis 1020 03HaK 01 NPAKMUYHO20 3ACMOCY8ANHA MA CNIBBIO-
HOuleHHsA 1020 3 bioemukoro. B npoyeci docnioocenns jus naturale susHayaemscs sk 6ioemuka.
IIpogionumu memooamu 0OCTIONHCEHHA € MEMOO «Mpa2iuHol JianeKmuKuy ma ioearicmuyHol
dianekmuxu. Bzaeani orc 3acmocosarno mpupignegy cucmemy memooonoeii (hpynoamenmansHi,
3a2aNbHOHAYKOBI MA KOHKPEMHO-HAYKOGI Memoou,). 3acmocyanhsn 6ioemuyHux 3acao Ha pieHi
3AKOHOMBOPEHHS 003601UMb CIMBOPUMU AKICHUL, NPABOBULL, Cpageonusull 3akon. Takuil 3aKoH,
AKuil 6yoe 8idobpasxcamu iCHy0Ui nompebu CycniibCcmed, 3a0080IbHAMU IX CYYACHUMU 3ACO-
bamu i maxkum yuHom 8ionogioamu emiieHHo uuoi cnpagedrusocmi. Neo jus naturale — 6io-
emuyHe npaso Maudymuoo2o. JJompumanHts K020 y 3aKOHOMBOPEHHT 003601UMb 3POCMUMU
HOBY 2eHepayiio oell, NOKpauwumu AKicms ix Hcumms ma 8i0N08iOHO AKICHb HABKOTUUHBOZO
cepedosuya, a 8i0Max NPOLOH2Y8AMU ICHYBAHHS IHOOCLKOI YUBLIIZaYiT.
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RELATIONSHIP BETWEEN NATURAL LAW AND BIOEHTICS

Abstract. Analyzes the relation between the concept of “natural law” (jus naturale) and the
relatively new concept of “bioethics” for law csience. The introduction of the concept of “neo
Jjus naturale”, which is understood as a new stage in the evolution of jus naturale and the basis
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for the formation of an updated type of legal thinking — bioethical, is grounded in the scientific
revolution. Neo Jus naturale is considered as the foundation of modern lawmaking. The domi-
nance of positivism in postmodern law and the dominant concept of anthropocentrism in the life
of modern civilization put humanity on the brink of self-destruction. However, it is still possible
to delay the self-destruction of man. To do this, it is necessary to change the dominant anthro-
pocentric worldview to progressive eccentricity and return jus naturale to the legislative process.
The purpose of the study is to find out the essence of natural law, to formalize its features for
practical application and to relate it to bioethics. In the process of research jus naturale is
defined as bioethics. The leading methods of research are the method of “tragic dialectics” and
idealistic dialectics. In general, the three-tier system of methodology (fundamental, general
scientific and specific scientific methods) is applied. The application of bioethical principles at
the legislative level will allow to create a high quality, legal, fair law. Such a law, that will reflect
the existing needs of society, satisfy them with modern means and thus be in line with the incar-
nation of higher justice. Neo jus naturale the bioethical right of the future. Compliance with this
law will facilitate growth of a new generation of people, improve their quality of life and, ac-
cordingly, the quality of the environment, and thus prolong the existence of human civilization.

Keywords: natural law, jus naturale, bioethics, law, lawmaking.

INTRODUCTION

The dominance of positivism in postmodern law and the dominant concept of an-
thropocentrism in the life of modern civilization put humanity on the brink of self-
destruction [1]. A striking indicator of this is the uncontrolled discovery of so-called
dangerous knowledge and the effort to exploit its results. Dangerous knowledge is
recognized as knowledge whose potential is unknown to mankind and lacks the abil-
ity to control it or, otherwise, it is knowledge that is ahead in the development of
the field of human knowledge, tested by practice, and thus causes a temporary social
and legal imbalance. Among the dangerous knowledge of the time was the discovery
of nuclear energy, the development of viruses and more. Over time, humanity has
learned to manage the results of these types of dangerous knowledge less success-
fully, but there is no complete control over it today, as evidenced in particular by the
Chornobyl and Fukuyama tragedies.

There are two important steps to be taken. First, to change the dominant anthropo-
centric worldview (the goal and center of all is man — the highest value on earth) to
progressive ecocentrism (according to which man is an equal share among other ele-
ments of the ecosystem, and therefore his relation to the surrounding world should be
appropriate: devoid of excess ambitious) [2; 3]. The second step to the salvation of
humanity must be the return of jus naturale (natural law) to the process of lawmaking
[4-6]. Although two steps were formally identified previously, they are closely inter-
twined. Doing one step without the next will be empty body movements meaningless.
We believe that at the heart of measures to save humanity from self-destruction is the
observance of the natural law — jus naturale, the importance of which in the course of
modern law-making is emphasized in this work. Despite the age of jus naturale and its
L ]
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seemingly compulsory presence in the lawmaking process, it is too difficult for a mod-
ern lawmaker to understand the criteria for the naturalness of a rule that needs to be
formally expressed in law. Such difficulties are due to the lack of specific principles of
natural law. Almost all Ukrainian lawyers understand the essence of jus naturale, but
in the law-making process, as the positivists are rooted, they want to find a formal jus
naturale rule with which to verify the candidate norm and decide whether it is jus na-
turale principles and worthy of a place of honor in the system of legislation or not.
Using modern terminology, jus naturale can be defined as bioethics [7; 8].

Bioethics is knowledge about the rules of human coexistence with other elements
of the ecosystem. The basic principles of bioethics are the principles of jus naturale.
The same principles of natural law can be found in various sources: from the works of
the classics of the philosophy of law to modern international legal and national norma-
tive acts (Universal Declaration on Bioethics and Human Rights! and State Concept of
Ukraine in the field of bioethics?). To bioethical principles (principles) include: 1) the
principle of ecocentrism; 2) the principle of altruism; 3) the principle of transparency;
4) the principle of rationalism; 5) the principle of equilibrium; 6) the principle of restric-
tions; 7) the principle of safety of life; 8) the principle of realism. These principles form
a system that exists under certain rules. These rules are manifested in the coordination
of these principles with each other, and contain in the middle of their system another —
a system of restraints, balances and interactions, in particular, with the principles of
criminal law policy of Ukraine. All of the above principles of bioethics are important,
their location in the system in a digital order — is very conditional.

In fact, bioethics (in essence) and jus naturale are “peers”. The above system of
bioethical principles — principles of natural law is not fully copyright know haw. Bio-
ethical principles are tested over time for the existence of mankind (many generations)
[9; 10]. The experience of human civilization, reflected in religious and epic chronicles,
concentrated in them. Our task was only to analyze and interpret them in modern
language; proving to modern society the need to adhere to them. The system of bio-
ethical principles is a modern algorithm of lawmaking in any field of human knowledge.
By passing every potential knowledge through the prism of these principles, one can
understand whether such knowledge is safe for the ecosystem, or poses the risk of its
destruction. The given algorithm of law-making in the form of the system of bioethi-
cal principles allowed to declare a new round of development of jus naturale — its
updating, which consists in clearly formulated principles of natural law. We call this
new level neo jus naturale. On the basis of this renewed naturalism, modern and future
lawmaking must take place. Despite the growing flow of bioethical literature, we did

! United Nations educational, scientific and cultural organization ethics of science and technology

social and human sciences sector: Universal Declaration on Bioethics and Human Rights. (2005, October).
Retrieved from www.unesco.org/shs/ethics SHS/EST/BIO/06/1

2 Ukraine in the field of bioethics: State Concept. (2002). Retrieved from http://biomed.nas.gov.ua/
files/concept_ru.pdf
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not find publications in which the subject matter would coincide with the statements
in our work.

Therefore, the purpose of the article was to determine the correlation between the
concepts of “jus natural” and “bioethics”, as well as to find out their significance for
lawmaking activity.

1. MATERIALS AND METHODS

To achieve this goal, an appropriate research algorithm was selected, characteristic
of the set of collected materials, conditions and form of work (fundamentally ap-
plied). The study applied a three-tier system of methodology, consisting of funda-
mental, general, scientific and specific scientific levels. The basic among the funda-
mental (philosophical) methods of cognition used is dialectical (idealistic dialectic).
Alternative dialectics of cognition were also used: “tragic dialectics”, existentialism,
phenomenology, gestalt approach, synergetic method sometimes dogmatism. Thus,
the method of “tragic dialectic” was a prerequisite for the need for scientific re-
search and development in its process of “fuses”, the discovery and use of dangerous
knowledge, as well as their correct use. Using the phenomenological method, Gestalt
approach, induction, abstraction, hypothetical method and philosophy of existential-
ism, as well as the provisions of German classical philosophy, philosophy of life,
etc., the author’s concept of bioethics was developed and presented and developed.
The dogmatic method is used in the operation of some classical concepts, such as the
concept of “biological death”, “crime”, “rule of law” and the like. In the approach to
the meaning of life, the position of ancient philosophers who professed epicureanism
was chosen. The study deliberately turns away the sophistication method — we be-
lieve that the basic techniques of this method (the substitution of concepts, manipu-
lation of facts, etc.) do not allow to objectively reflect reality, and thus can not help
to obtain the ultimate objective scientific result. Theocentrism and anthropocentrism
also turn away as a philosophy of being. Confessing ecocentrism, we are convinced
that at the center of the universe should be not God (in interpreting the philosophy of
theocentrism and the corresponding purpose of human existence), not man (as in an-
thropocentrism), but nature (the environment). It is our promotion of the philosophy
of ecocentrism and development in each person of the ecocentric type of conscious-
ness that has also become one of the prerequisites for this scientific study. Humanity
must embark on the path of co-evolution. The whole text of the work is presented
using the moral method, that is, in such a sequence that the reader himself comes to
the basic idea that was laid down in the work — the need for cultivation of bioethical
consciousness among society and the creation of bioethical rules of law.

Along with the fundamental methods of knowledge of reality, we have used com-
mon scientific methods. The systematic approach was used to formulate a general
concept of scientific research. The specified system consists of a set of smaller elements
arranged in a specific sequence. Through system analysis, certain elements of the sys-
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tem were identified, investigated, and their relationship identified for successful com-
bination, and the appropriate placement in the body of work.

The axiomatic deductive method permeates almost all the work, since the formation
of any new concept requires repulsion from the existing concepts taken by the axiom.
This method has developed the author’s concept of “bioethics”. Using the comparative-
historical method, such concepts as “bioethics”, “law”, “life” were studied in the his-
torical plane, in terms of their axiology. This approach revealed their evolution and the
main objective changes in the attitude of mankind to them, and therefore to determine
their present value. The method of comparison is used almost in the whole text of the
paper: to identify the features of bioethics and other social phenomena, in determining
approaches to regulatory regulation of bioethical problems, taking into account foreign
experience, etc. Incomplete induction has been used to study the relevant jurisprudence
and legislation of foreign countries. Using the full induction method, we were able to
find out the essence of bioethics by first identifying and analyzing specific areas of its
application, and then summarizing it all in a single concept. Developing their own
concept of “bioethics”, they are forced to break away from existing concepts — this is
the method of abstraction. Some conclusions in the work on the results of the study
helped formulate the so-called method of hypothesis acceptance. The author’s concept
of “bioethics”, “bioethical principles” are hypotheses.

Using the synergistic method, the proposals to the Criminal Code of Ukraine were
formulated and substantiated regarding the response by the state through criminal-legal
measures to commit offenses in the sphere of “dangerous knowledge”.

Along with the methods of scientific research, we have used such cognitive tech-
niques as: idealization, abstraction, generalization of a thought experiment, which is a
broader method of scientific cognition than the method. By generalizing, analyzing the
etymological origin of bioethics, the evolution of this concept, its essence, bioethical
principles have been developed, as well as the existing concept of bioethics has been
refined.

2. RESULTS AND DISCUSSION

It is known that the ideas of jus naturale were laid by the Greek philosophers-stoics.
The latter were convinced that jus naturale arises from the human nature as a rational,
social and natural creature; it is these rules that regulate human behavior in general.
Being the simplest and most rigorous, the jus naturale rules have been universally
applied. Thus, according to the teachings of the Roman lawyer Ulpian, the natural
law is a law that applies to all animals and is not limited to exclusively human being
[11]. The law to Ulpian is a art of good and just. However, in addition to such human
qualities as rationalism, sociality and naturalness, the formation of jus naturale was
influenced by ethics which contained the human religiousnes and morality.

The well-known philosopher of the Renaissance, Hugo Grotius (1583—1645), de-
fined the law through the category of justice. In his opinion, everything is legitimate is
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fair, and the basis of law are ethical concepts, expressed in legal terms. In the famous
treatise “Three Books on the Right to War and Peace” (“De jure belli ac libri tres™)
G. Grotius noted that natural law retains a moral basis, but it is not a set of laws, but a
certain established by God’s rule of law, organizing the existence of the world with
sustainable ties. At the same time, the criteria for the search for these links according
to G. Grotius is the order of common sense, in which one or another act, depending on
its conformity or contradiction with the reasonable nature, is recognized as necessary;
and therefore such an act is forbidden, or is prescribed by God himself, the creator of
nature [12].

According to R. Tuck, one of the most well-known scholars of creativity G. Grotius,
the natural right in the work of the latter is based on the general human desire (the
original instinct — Ya. T.) self-preservation and consists of a fairly small set of rights
and obov  stems [13]. In continuation of R. Tack’s opinion it can be noted that the
essence of natural law is to preserve. However, not only self-preservation of a person.
Today, the growing importance of taking care of the ecosystem, the share of which is
human. By making efforts to preserve the ecosystem, a person automatically protects
himself from destroying himself. Modern philosophers and theorists of law define jus
naturale as a set of universal norms and principles that are at the basis of all legal sys-
tems of world civilization [14]. Probably such an interpretation of this concept stems
from the doctrine of G. Grotius, his definition of the essence of jus naturale.

Russian philosopher V. Bachinin gives his criteria for determining jus naturale.
Here are some of them: 1) it is derived from the natural order, that is, from the universe
and the human nature, which is an integral part of the universe; 2) arose with the first
steps of human civilization in the form of customary law; 3) according to jus naturale,
such human rights as the right to life, freedom, property, personal dignity are uncondi-
tional, that is, they can not be restricted by the will of the state; 4) jus naturale is not
identical to the current legislation and provides for the religious-metaphysical and
moral-ethical principles that connect it with the majority of human culture values, extend
and deepen its legal content; 5) the normative-value limit of his goals is the highest
justice, which is understood as a universal ideal that corresponds to the original founda-
tion of the universe; 6) jus naturale inseparable from world culture; 7) natural and legal
worldview, thinking — is the property of the philosophical mind and metaphysical in-
tuition [15]. Continuing the opinion laid down in the last of the following criteria for
determining the natural law of V. Bachinin, we turn to the characteristics of the natural-
legal consciousness or thinking of a person, a subject of law, which will demonstrate
additional signs of jus naturale.

So A. Polyakov comparing the natural-legal and positivist approaches to understand-
ing the law points out that they (approaches) point to different aspects of legal reality,
while considering that their approach is the only true one. With regard to jus naturale —
this is an indication of the connection of the right to the value world of the subject, the
L ]
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need for his “included” participation in the life of the law because of its high significance
for all and. In this case, the right is in the field of “significance”, fundamentally native
with the whole value of the universe and therefore blurred and indeterminate, vague,
not proven formal-logical means [16].

That is why, when familiarizing with international normative and legal act, it is
sometimes difficult to understand their position. Their text is designed for different
approaches to legal thinking, to various legal systems including. However, it is impor-
tant, when interpreted and applied, to feel their essence (the spirit of the law), which is
right — jus naturale. This spirit of law must be reflected in national laws in the tradi-
tional forms of them, rather than literally, as is often the case in Ukraine, which leads
to misunderstanding of the relevant international legal provisions by domestic law-
enforcement officers. Characteristic examples of the latter are literally transposed from
international conventions to the Criminal Code of Ukraine' norms in the field of coun-
teraction to trafficking in human beings, the legalization of criminal property, corruption,
etc. [17].

Similar opinions are expressed by representatives of other branches of Ukrainian
jurisprudence. So, N. Onischenko, reflecting on the essence of jus naturale, notes that
it is rational and fair, unlimited boundaries of certain states, extends to all times and
peoples. It is eternal and immutable, as the eternal and immutable nature and mind man
[18]. Supports this view and V. Bachinin, who characterizes jus naturale as the strong-
hold of stability and unchangeability, which is not subject to revaluation and devalua-
tion [19].

It turns out that a person, as a potential subject of law, must learn to feel the spirit
of jus naturale. Only by developing such a capacity we can talk about the man’s produc-
tion of legal laws. Summarizing the above definitions of jus naturale, we turn to
L. Fuller, who pointed out that the general natural-legal paradigm proceeds from the
existence of an ideal system of law established by God, human nature and nature in
general. This ideal system is the same for all societies and all stages of history. Its norms
can be detected with the help of reason and reflection. Legislative laws that contradict
this ideal are null and void, and therefore, there is no moral basis to claim that they
comply with [20]. Every subject (or ordinary citizen or professional lawyer) should
reflect on what is supreme justice in the context of the existence of a human society and
individual individuals among themselves. Try to identify the general patterns of social,
orderly existence of different societies in different historical epochs. These patterns can
be traced in various religious texts, customs, and other legal monuments of legal texts,
etc. The sign of regularities is their repetition (in various interpretations) in different
sources, while maintaining their uniqueness. A similar refrain can be a form of mani-
festing jus naturale. A striking example of the “inclusion” of the subject of law in the

' Criminal Code of Ukraine (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-14
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law life is the Anglo-Saxon law system. Unlike the continental court, in which the court
is bound by a decision only in the article of the law, even if this article is higher than a
person, the court in the Anglo-Saxon law system directly affects the law-making process
(through precedents).

Of course, to follow the Anglo-Saxon example administration of justice, it is neces-
sary to change one’s mind and approach to legal thinking, start to educate a new lawyers
generation on the other principles basis. These principles are the principles of natural
law. The natural-legal type of justice involves a lawyer thinking, not limited in his mind
by the letter of law, but one that adheres to the law-enforcement activity of higher
justice, established by nature, the directions of common sense and the conformity of a
particular act (both their own and other persons) with intelligent nature, and therefore
appreciates the necessity of committing a certain act, while not forgetting about the
existence of a long instinct of self-preservation of man through the ecosystem preserva-
tion. The logical question is how to understand the principles and instructions of natu-
ral law and how to apply them in lawmaking activities.

In our opinion, the answer to this question can be given by bioethics. The latter
began to emerge almost with the onset of writing in human civilization through custom-
ary law. Of course, this term was not used at that time. Separate bioethical principles
can be found in various religious texts in the form of spiritual guidance (in Christian-
ity — these are the commandments of God, in Ayurveda — veda, etc.) — all of them are
aimed at harmonious, orderly, corresponding to the rational nature of human existence
within the ecosystem of the Earth. For the philosophical thought of the early nineteenth
century, during the Russian Empire (which included various modern independent legal
systems) and in the twentieth century was an actual direction of the so-called ethics of
life or ethics, which actually reflects the essence of bioethics in its modern sense under
international instruments. After analyzing the corresponding these philosophers work,
we came to the conclusion that the ethical concepts developed in the religious philoso-
phy of that time did not fully reflect the understanding of bioethics in comparison with
its current definition. However, some of the provisions of the latter have already been
followed — the need for ethical control of new knowledge, calls for the environment
protection, the biosphere and biodiversity, the next generations protection, the person
spiritual enrichment, etc.

Briefly, let’s summarize the main thoughts of some of these philosophers. The
most famous representative of the ethics of life was M. Roerich (1874-1947) — the
creator of the so-called “Living Ethics” [21]. The very names of the M. Roerich's
ethical articles are “The common cause”, “Living wisdom”, “The world for all living
things”, “Freedom of knowledge”, “Fighting ignorance”, “Justice”, “Feelings”, “Help”,
“Confronting evil” — demonstrate that it was the ethics of mutual solidarity, charity
and justice, based on the religious and philosophical values of Buddhism. In formulat-
ing their rules of living of living beings in “Living Ethics”, M. Roerich, emphasizes
L ]
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the spiritual component of these living beings. Such an interpretation by the author
person’s life rules (existence) in essence intersects with the concepts jus naturale,
which were given above.

The leading principle of K. Tsiolkovsky’s ethics is the requirement that “all living
be prosperous”, since “life is continuous, no death” [22]. This is a Buddhist idea, in its
essence, in the early work of “Ethics, or the Natural Principles of Morality”, and in the
later “Scientific Ethics”, written in 1930. In fact, K. Tsiolkovsky considers ethics as an
opportunity to gain some kind of admonition, which is uncertain at the present time, by
which a person can know immortality (subject to changing his forms) — and in this he
sees the path of mankind to happiness.

The most famous representative of this trend at the beginning of the XX century.
was M. Umov (1846—-1915) — an outstanding Russian physicist, whose philosophical
works, including ethics, unfortunately, were little known. In his articles “Misunder-
standing in the nature understanding”, “The task of technology in connection with the
depletion of energy Earth reserves”, “Cultural role of physical sciences”, M. Umov
develops a set of ideas that substantiate the life ethics. He proceeds from the fact that
life is specific in its organization, and for its comprehension is not enough understand-
ing and methods in physics. The specificity of life lies in its antientropy, in that it is
always connected with the struggle with what M. Umov calls “unstable state”. This
term is essentially identical because in modern physics it is called chaos, disorganiza-
tion, disorder. According to M. Umov, “the unstable is likely to be the state to which
unorganized nature aspires. On the contrary, the stability of movements is the basis of
organized matter. The picture of the transformation of instability into stability dem-
onstrates the history of human society... Congenital stability for us contains elements
of ethics. Moral principles could not control the behavior of creatures whose nature
would have been formed from unstable” [23]. While preserving the orientation towards
science, on natural science (highly appreciating, in particular, the significance of Dar-
win’s theory of evolution), M. Umov insists that the main goal of ethics — the desire
to eliminate the disaster of human life through effective intervention in the life of
nature, in the transformation of chaotic forces nature in the organized, “stable”. He
puts forward his “testament” of a new ethics: “to work on the basis of scientific knowl-
edge” [23].

M. Umov sets a new benchmark for ethics a landmark for combating the forces of
chaos, confusion in the name of asserting life: “The great task of the genius of man-
kind — the protection, the existence of Earth life”. These provisions M. Umov’s concept
(concerning the fight against the disorder, his commandment “to create on the basis
of scientific knowledge”) later meet in the work of American professor-oncologist
V. R. Potter (1911-2001) “Bioethics: Bridge to the future”. V. R. Potter notes that “it
is important to draw attention to some manifestations of order and disorder in society
and to realize that the mess is, in essence, raw material, from which the future emerg-
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es and develops the order. Attempts to build a society based solely on an aspiration to
the order will not succeed until they take into account the existence of some degree of
mess. The greatest benefit that science can bring to society is to develop its methods
for a clearer separation of “order” and “disorder”. The destruction of orderly systems,
such as living organisms, causes an unconscious sense of protest, which forces us to
work towards restoring such a system to its initial or even higher level of organization.
After all, knowledge is a force that continuously changes the environment of human
existence and leads to a new proportion of order and disorder” [24]. As we see,
M. Umov and V. R. Potter is also a streamlining of human life that is inherent in
natural law.

By going to foreign discoverers and researchers in bioethics, we need to bring
their understanding of this concept. In foreign scientific thought, the term “bioethics”
appeared in 1927. It introduced Fritz Yagr in the articles “Bioethics: a review of the
human ethical attitude to animals and plants”, “Bioethical imperative”, as a concept
of the moral principles of the use of laboratory animals and plants [25; 26]. That is,
under bioethics understood the rules of human behavior in relation to other bioorgan-
isms in their biological meaning (without taking into account the spiritual, social
component).

In 1971, was published by the American biochemist and human scientist, already
mentioned, V. R. Potter the book, “Bioethics: Bridge to the future”, which, according
to many, named “The Bioethics Bible” [24]. The author of the book defines “bioethics”
as a connection of the biological knowledge system with the knowledge of the human
values system. The purpose of bioethics, according to V. R. Potter, is the isolation of
the human behavior morality doctrine from the standpoint of the medical and bio-
logical industry and other socially oriented life sciences. With the name of V. R. Pot-
ter connects a view on bioethics as a science of survival. In this he advanced much in
clarifying the essence of this science. According to his “science of survival” is not
know haw, to him similar thoughts we had met in MK Roerich’s theses.

It should be noted separately that the book V. R. Potter was dedicated to the
memory of his teacher — Aldo Leopold (1887-1948), who was a well-known Ameri-
can public figure, writer, and belonged to the followers of the American Environmen-
tal School. At one time O. Leopold created a special ethics — the ethics of the Earth
and spread its effect not only to individuals but also to all types and ecological com-
munities [27]. He believed that the ethics of the Earth is intended to establish the right
to exist in the natural environment of all that constitutes the ecosystem, as well as
change the human role in the biosphere, turning it from the nature invader to a full
representative of the biological community. Contrary to the traditional point of view,
the new ethics proclaimed the right of every species to exist, regardless of its eco-
nomic value or utility. The ideas put forward by O. Leopold, have been further de-
veloped in the writings of V. R. Potter, particular, in his book “Bioethics: Bridge to
the Future”.
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In modern times, scientists continue to formulate the true meaning of bioethics.
So the author of one of the articles of the Encyclopedia of Bioethics, which in essence
is a monograph, defines bioethics not only as human research in one or another sphere,
but also as a certain mix of life and ethics sciences, the influence of the person activ-
ity (discovery) on the ecosystem, as well as academic discipline [28]. However, the
point in discussing the definition of bioethics was set by UNESCO in 2005, which
adopted the Universal Declaration on Bioethics and Human Rights'. This document
has become the only official document that has provided a formal definition of bioeth-
ics, which the entire international community must continue to adhere to.

Since the Declaration provides bioethics definitions in the style inherent in inter-
national documents, the following are some fragments of the specific provisions of
this declaration, which follow from the essence of the concept of “bioethics™>.

Article 1. The Declaration addresses ethical issues relating to medicine, life sci-
ences and related technologies in relation to human beings, taking into account their
social, legal and environmental aspects. Article 16. Due attention should be given to
the influence of the life sciences on future generations, including their genetic char-
acteristics. Article 17. Due attention shall be given to the relationship between human
and other forms of life, the importance of proper access to and use of biological and
genetic resources, respect for traditional knowledge and the role of human in the
protection of the environment, biosphere and biodiversity. Article 23. In order to
promote the implementation of the principles set out in this Declaration and to provide
a deeper understanding of the ethical implications of scientific and technological
progress, in particular for young states, efforts should be made to promote education
and training in the field of bioethics, as well as to promote the implementation of
programs of dissemination information and knowledge about bioethics®.

As we see, objects of bioethics are the medical sphere, life sciences, technologies
that can be applied to a person (that is, a person as an object of research) and accord-
ingly applied by people (as subjects conducting such researches). Human in this
declaration is considered not just as a living being (bio), but as a person who has
certain rights guaranteed to him by the international community (that is, with the
social component) and the corresponding duties for which the violation is commit-
ted — should be subject to a certain form of legal liability, established by law. Thus,
the formally defined understanding of bioethics is similar to the definition of bioeth-
ics provided by both domestic philosophers and their foreign counterparts.

! United Nations educational, scientific and cultural organization ethics of science and technology
social and human sciences sector: Universal Declaration on Bioethics and Human Rights. (2005, October).
Retrieved from www.unesco.org/shs/ethics SHS/EST/BIO/06/1

2 Ibidem, 2005.

3 Ibidem, 2005.
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It should be noted that in 2002 in Ukraine, in accordance with the decisions and
recommendations of the Council of Europe Convention on the Protection of Human
Rights and Dignity in Connection with the Use of Biological and Medicine Achieve-
ments (1997)!, the Universal Declaration of Human Genome and Human Rights of
UNESCO (1997)%, and the Decree of the Presidium of the National Academy of
Sciences of Ukraine dated October 03, 2002, No. 259 “On the Results of the I Na-
tional Congress on Bioethics”, developed the Concept of State Policy in the field of
Bioethics®.

Bioethics in it is defined as a set of ethical norms and principles, integrating into
a single conceptual whole aspects of classical ethics and the latest trends that are
initiated by the rapid development of scientific and technological progress and the
influence of negative changes in the environment on human health. It is also stated
in the Concept that bioethics as a system of views, ideas, norms and assessments that
regulate the behavior of people from the standpoint of saving life on Earth, plays an
increasingly important role in society. The problems of bioethics acquire a pronounced
interdisciplinary character and should therefore cover all major areas of human activ-
ity, from the development of environmental conservation measures to political deci-
sions*.

Taking into account all the above definitions of bioethics, we arrive at the conclu-
sion that the latter can be formulated more simply: as a branch of knowledge, which
defines the rules of human coexistence with other elements of the ecosystem. Obvi-
ously, the purpose of the formulation of these rules is to follow the human instinct of
self-preservation (a sign of natural law). Taking into account the realities of present
a person self-preservation there is a direct proportional relation with the observance
of the person concept of ecocentrism as a certain type of ideology. According to these
ideology, a person is seen as an element in the chain of other elements of the ecosys-
tem, a person is no longer the center of the universe, as in the dominant thousand
years anthropocentrism ideology [29; 30].

CONCLUSIONS

Thus we can conclude that bioethics and jus naturale have a number of common
features: self-preservation of man as a goal, ordering human life, moral, spiritual
component of these concepts, the prevalence of prescriptions for all states, peo-

' Convention on the Protection of Human Rights and Dignity in Connection with the Use of Bio-
logical and Medicine Achievements. (1997, April). Retrieved from https://rm.coe.int/168007d004

2 Universal Declaration of Human Genome and Human Rights of UNESCO. (1997, November).
Retrieved from https://www.ohchr.org/EN/Professionallnterest/Pages/HumanGenomeAndHumanRights.
aspx

3 Ukraine in the field of bioethics: State Concept. (2002). Retrieved from http://biomed.nas.gov.ua/
files/concept_ru.pdf

4 Ukraine in the field of bioethics: State Concept. (2002). Retrieved from http://biomed.nas.gov.ua/
files/concept_ru.pdf
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ples, legal systems; committing a person actions in accordance with common sense
(that is, not harming the ecosystem whose part is a person) and the conformity of
a person’s actions with a reasonable nature (essentially the same).

In fact, bioethics and jus naturale essentially coincide. The difference, in our
opinion, lies in the subjects representing these areas of public opinion and are the
bearers of relevant ideas. Thus, the subjects of jus naturale can be considered mainly
philosophers and lawyers, and subjects of bioethics — physicians, mathematicians,
physicists. That things could not concretely formulate for many centuries lawyers
(definition and principles jus naturale), more specifically, was able to formulate an-
other intellectual environment. As a result, modern bioethics has in fact become an
updated natural law — neo jus naturale, adapted to present-day realities, formulated
in modern language. Consequently, bioethics is a new turn in the development of
natural law. In modern interpretation neo jus naturale has become more practical than
jus naturale, more accessible for understanding and use in lawmaking activities. The
application of bioethical principles can not only solve the problem of discovering and
using dangerous knowledge and the emergence of ordinary bioethical problems on
this ground, but also set up a vector of updated law making within which legal rules
can be formulated that will ensure the protection of relevant values by means of crime.
legal and other legal remedies. The criminal law created on the basis of these prin-
ciples will become legal in nature and modern in form.

The formulation of bioethical principles and their use in the law-making in the
field of criminal law, as well as the solution of existing bioethical problems on this
basis will solve an important scientific and practical problem: to establish the cor-
respondence between the task of ensuring the basic legal protection of the basic legal
protection human and citizen’s rights and freedoms and the actual state of such se-
curity.
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Csirrana Aeonigisna Illapenko

Kageapa xpuminasvrozo npouecy

Hauionanvnuii opuguunuii yrisepcumem imeni Apocaasa Myapozo,
Kuiscokuii pationnuii cya m. Xaprosa

Xapxis, Ykpaina

3ATAABHI NIAXOJHU 1O XAPAKTEPUCTHUKH
CTPYKTYPHHUX EAEMEHTIB KOMITETEHUII CAIZYOTIO CYAI
B KPUMIHAABHOMY ITPOBA:KEHHI

AHoTauisi. B cmammi posensiHymi numanta KomnemeHyii c1iouoeo cy00i AK 0epiHcasHo-
61a0H020 cybyexma, ii cmpyKkmypHi enemenmu. 3a3Ha4eHo, Wo 00CAHeHHs Yinel KpUMIHAb-
HO20 NPOBAOICEHHS MAE 30IUCHIOBAMUCS CLIOYUM CYOOer0 CYmo uepe3 peanizayil 1o2o
npoyecyanvroi hyHKyii — cy0068020 KOHMPOI0. 3anponoHosanull po3noodin yiietl KpUMiHA b-
Ho20 npogadxcenns. Ilpoananizosani 306HiWHI ma 6HYMPIiWHI MedxCci npeomemy 8i0aHHsA
cniouoeo cydoi. 3azanbHoio meopieilo KomMnemenyii ma KpUMIHAILHOIO NPOYECYATbHOIO HAYKOIO
006€0€eHO, WO KOMNEeMEeHYIs 0ePIACABHO-BIAOHO20 CYD)EKMA GKIIOUAE 6 cebe HU3KY CMPYK-
MYPHUX eJIeMeHmMi8: HOPMAMUBHO-ECMAHOBAEHT Yii, npedmem 8i0anus K 10PUOUUHO GU-
3HaueHi cghepu i 06)eKmMuU 8NAUBY; 8IAOHI NOBHOBANCEHHS AK 2APAHIMOBAHA 3AKOHOM Mipd
NPUUHAMMA piuienb | euuHenns Oill;, 6I0N0BIOANLHICMb 30 HEGUKOHAHMSA pilleHb cY0)eKma,
HaOdIeno2o 8i0n06ioOHOI KoMnemenyiel. Brazana cmpykmypa komnemenyii, 6yoyuu excmpa-
N0IbOBAHOIO HA MEMAMUKY KOMIemeHYii ciioyo2o cy0oi, He auuie 3abe3neyyc cnadkogicimy
SAK NPUHYUN PO3BUMKY HAYKOBO20 3HAHHA, A U HAOAE MONCIUBICING KOMNIEKCHO NO2NAHYMU
Ha OaHe NUMAHHA, GUABUSWIU K 0COOIUBOCMI NPABOBOT NPUPOOU KOMNemeHYIl cliou020
€y00i, mak i meopemuyni i NPUKIAOHI ACREKMU, Wo NOmMpedyIoms HAYKOBO2O OCMUCIEHHSL.
Axmyanbricms 00CHIONHCEHHS GUHAYAEMbCIL GIOCYMHICINIO KOMNIEKCHO20 HAYKOBO20 OOCi-
00ICEeHHs CIMPYKMYPHUX eJleMeHmie KoMnemenyii ciiouo2o cy0oi 8 KPUMIHATbHOMY NpO8d-
Ooicenni. Ilosisa HosuX npoyedyp, NOCMIlHe POSUUPEHHS MENC NOBHOBANCEHb CI0U020 CYOOi
cpopmysanu 3anum Ha po3pooKy i 0ONOBHEHHs. NOCIYIAMIE CYUACHO20 NPABOPO3YMIHHSI 11020
Komnemenyii. J{na 0ocAcHeHHA NOCMABIeHoi Memu 8UKOPUCMAH] 3A2aANbHOHAYKO8] Memoou
ma nputiomu, 30Kpema maxi AK. OlaneKmUudHUll, CUCMEeMHUL,; CUCEMHO-CMPYKIMYPHULL, MO-
0ef8aHHs Ma aOCMpPA2y8aHHs, Y3a2albHeHHs, CIMAMUCIUYHUL, APSYMEHMYBAHHS, KOHIMEHN-
ananiz ma npakmuunuii 00ceio. Ilposederne 00CniONCeH s € MmeopemudHUM NiOIPYHMIM 05l
BUPIWEHHS HAYKOBUX | NPAKMUYHUX NUMAHb, N08 A3AHUX i3 NOUYKOM ONMUMANLHOI HOpMA-
MugHoi Mooeni Komnemenyii ciiouoeo cyooi y KPUMIHATbHOMY NPOBAOIHCEHHI.

Ki1104o0Bi ci10Ba: CTpyKTypHI €I€eMEHTH KOMIICTEHIIi1, CITITUUI Cya/Is1, HOpPMATHBHO-BCTAHOBJICHI
LTl TiSUTEHOCTI, 30BHIIIHI 1 BHYTPIIIHI MEXi PEIMETY BiTaHHS, CYITOBHIA KOHTPOI.
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GENERAL APPROACHES TO CHARACTERIZING
THE STRUCTURAL ELEMENTS OF THE JURISDICTION
OF AN INVESTIGATING JUDGE IN CRIMINAL PROCEEDINGS

Abstract. The paper investigates the jurisdiction of the investigating judge as a governmental
entity, its structural elements. It was stated that the achievement of the objectives of criminal
proceedings should be performed by the investigating judge purely through the exercise of
procedural function — judicial control. The distribution of the purposes of criminal proceedings
is proposed. The external and internal boundaries of the jurisdiction of the investigating judge
are analysed. The general theory of jurisdiction and criminal procedural science proves that
the competence of the governmental subject includes a number of structural elements: statuto-
rily established goals; jurisdiction as the legally defined spheres and objects of influence,
power as a measure guaranteed by law for decision-making and taking action, responsibility
for failure to comply with the decisions of an entity with the relevant competence. This structure
of competence, being extrapolated to the jurisdiction of the investigating judge, not only provides
heredity as a principle of scientific knowledge development, but also offers a comprehensive
look at this issue, revealing both the specificity of the legal nature of the investigative judge’s
jurisdiction, and theoretical and applied aspects that require scientific comprehension. The
relevance of the study is determined by the lack of a comprehensive scientific study of the struc-
tural elements of the investigative judge s jurisdiction in criminal proceedings. The emergence
of new procedures, the constant extension of the powers of the investigating judge formed a
request for the development and supplementation of the tenets of modern legal understanding
of their jurisdiction. To achieve this purpose, common scientific methods and techniques, such
as dialectical, systemic, structured system, modelling and abstraction, generalization, statistical,
argumentation, content analysis and practical experience. The conducted research constitutes
a theoretical basis for solving scientific and practical questions related to finding the optimal
statutory model of investigative judge s jurisdiction in criminal proceedings.

Keywords: structural elements of jurisdiction, investigating judge, statutory goals of activity,
external and internal boundaries of jurisdiction, judicial control.

BCTYII

The issue of the procedural status of the investigating judge and the subject of judi-
cial control in criminal proceedings was investigated by well-known Ukrainian and
foreign scholars, whose works thoroughly investigate the issues of the concept, sub-
ject, boundaries of judicial control in criminal proceedings, including the theoretical
foundations of the procedural status of the investigating judge, historical and com-
parative aspects of the legal institution of an investigating judge. Thus, I. V. Hlovyuk
believes that judicial activity in pre-trial proceedings is a specific, heterogeneous in
@
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its legal nature activity, which finds its manifestation in several directions, which
are the criminal procedural functions of the court, namely: permitting functions,
functions of applying measures of criminal procedure compulsion, judicial control.
The scientist presents the need to isolate precisely the three procedural functions of
the court (judge) in the different nature of the areas of judicial activity in pre-trial
proceedings [1].

V. O. Popelyushko provides a classification of the powers of an investigating judge
according to the criterion of the subject of legal regulation, which largely corresponds
to the structural composition of the current Criminal Procedure Code of Ukraine,
namely: powers in the field of procedural relations associated with the application of
measures to ensure criminal proceedings; powers related to the consideration and deci-
sion on motions for permission to conduct investigative (search), covert investigative
(search) and other procedural actions specified in the law aimed at collecting evidence;
powers to consider and resolve complaints about decisions, actions or inaction of the
investigator or prosecutor; powers to collect evidence in the event of refusal by the
investigator, prosecutor to the defence party to satisfy the motion; powers related to the
establishment of procedural terms; powers to consider and resolve disqualification is-
sues during the pre-trial investigation of the prosecutor, investigator, defence counsel,
representatives, expert, translator; powers to decide the fate of material evidence at the
preliminary investigation stage; powers to decide on the use of information obtained
as a result of covert investigative (search) activities, on signs of a criminal offense that
is not investigated in this criminal proceeding; powers to protect human rights enshrined
in Article 206 Criminal Procedure Code of Ukraine!.

O. G. Shilo notes that the statutory model of the investigating judge’s jurisdiction
in criminal proceedings is undergoing constant changes in the direction of expanding
the subject matter of this subject of criminal procedural activity [2]. The scientist points
out the need to establish objective criteria that should determine the subject matter of
the investigating judge and their procedural powers, the implementation of which en-
sures the execution of the proceedings. Such criteria should be factored in by the leg-
islator when further improving the statutory model of judicial control activity, determin-
ing the criminal procedural jurisdiction of an investigating judge as an entity that ensures
the implementation of the basis of adversarial procedures during pre-trial investigations,
respect for the rights and freedoms of participants in criminal proceedings upon per-
forming procedural actions that limit them, solutions of legal conflicts arising between
participants in criminal proceedings during pre-trial investigation of criminal offenses
[3]. The powers of the investigating judge to exercise judicial control were also inves-
tigated by V. A. Zavtur [4], N. P. Siza [5], B. A. Skibitsky [6], S. V. Nagachevsky [7],
V. Rudenko [8], V. A. Seleznyov [9].

' The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.
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The relevance of the paper is determined by the lack of a comprehensive scientific
study of the structural elements of the investigative judge’s jurisdiction in criminal
proceedings. The emergence of new procedures, the constant extension of the powers
of the investigating judge formed a request for the development and supplementation
of the tenets of modern legal understanding of their jurisdiction. The purpose of the
paper is to establish objective criteria that should determine the subject matter and
limits of the investigative judge’s jurisdiction in criminal proceedings, their proce-
dural powers. To achieve this purpose, the author has performed scientific research to
determine the jurisdiction of the investigating judge, its structural elements, and their
correlation relationships.

1. MATERIALS AND METHODS

The methodological basis of the study is the general scientific dialectic method,
using which the general approaches to the description of the structural elements of
the investigative judge’s jurisdiction in criminal proceedings are analysed in the
relationship and interdependence, integrity, comprehensiveness and dynamics. The
nature of the subject matter also determined the use of the systemic method to exam-
ine the structure and content of the investigative judge’s jurisdiction; the structured
system method is the basis for extrapolating the structure of the investigative judge’s
jurisdiction; modelling and abstraction methods were useful in the development of
scientific and theoretical applied models with aim to improve the legal regulation of
the investigative judge’s jurisdiction. The generalization method provided an oppor-
tunity to consistently bring single facts into a single whole and formulate reasonable
conclusions aimed at improving the legislative regulation of the issues under study,
overcoming its conflicts and gaps. The statistical method was used to generalize the
materials of practice so as to establish the spread of various kinds of controversial
situations in law enforcement. The method of argumentation was used to prove the
truth of their own judgments using other judgments, arguments, and proofs. Content
analysis and practical experience contributed to the study of existing judicial prac-
tice within the jurisdiction of an investigating judge in criminal proceedings.

The specified methods were used in conjunction, which contributed to the compre-
hensiveness, completeness and objectivity of scientific research, specificity, validity
and consistency of the conclusions drawn, and the reliability of the results. The study
is the theoretical basis for solving scientific and practical issues related to the search
for the optimal regulatory model of the investigative judge’s jurisdiction in criminal
proceedings; ensuring the successful solution of a specific cognitive and practical prob-
lem of the investigative judge’s jurisdiction in criminal proceedings. The legal and
informational basis of the study includes: The Criminal Procedure Code of Ukraine!,

' The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/

show/4651-17.
®
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subordinate legislation, interpretative acts of the highest judicial instances of Ukraine.
The theoretical basis of the study is the work of domestic and foreign lawyers in
criminal proceedings and other branches of legal science. The empirical basis of the
research is the case law available in the Unified Register of Judgments, including the
author’s own 30 years’ experience as a judge, including almost 8§ years as an investigat-
ing judge.

2. RESULTS AND DISCUSSION

Jurisdiction, being the cornerstone in determining the place and role of public au-
thorities in public relations, today is already a fairly deeply studied socio-legal phe-
nomenon [10—13]. The presence of deep conceptual scientific works both on the
theory of jurisdiction and on the issues of criminal procedural jurisdiction allows, in
the words of Isaac Newton, “to see further by standing on the shoulders of giants”
[14]. In other words, relying on the achievements recognized by the scientific com-
munity in this matter, and therefore, having a reliable scientific foundation, we can
attempt to create our own “scientific superstructure” in the form of identifying the
specific jurisdiction of an investigating judge as a governmental subject of criminal
procedural legal relations.

Currently, the most famous scientific developments in the field of jurisdiction
theory, in general terms, define jurisdiction as the scope of public affairs laid upon
authorized entities by law [11]. In turn, specialists-processualists, absolutely correctly
emphasizing that “the concept of criminal procedural jurisdiction is a derivative of the
general concept of jurisdiction”, suggest defining criminal procedural jurisdiction as
“the scope of public affairs in the field of settling of criminal law conflicts arising in
society, laid upon the preliminary investigation bodies, prosecutors and courts by law”
[12]. We shall, however, caveat that upon considering issues of criminal procedure
jurisdiction, as L. Lobojko noted, the proposed definition does not claim to be ideal and
comprehensive, but merely a starting point to further deepen the understanding of
criminal procedural jurisdiction as a socio-legal phenomenon. By and large, the activ-
ity of legal thought should be focused not on the formation of ideal definitions of a
concept, but on the disclosure of its deep essence [12].

At the same time, being a complex phenomenon, jurisdiction, as the researchers
indicate, includes a number of structural elements: 1) statutorily defined goals; 2) the
jurisdiction as legally defined spheres and objects of influence; 3) power as a legally
guaranteed measure of decision-making and taking actions; 4) responsibility for fail-
ure to comply with decisions of an entity endowed with relevant jurisdiction [11]. It
appears that the extrapolation of the specified structure of jurisdiction to the consid-
eration of the investigating judge’s jurisdiction will not only provide a comprehensive
look at this issue, but also ensure continuity as a principle for the development of
scientific knowledge.
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Upon considering the statutorily established goals of the investigating judge’s ac-
tivities in the criminal process, we will not delve into the dictionary meaning of the
concept of “purpose”, but will rely on the relevant conclusions made by experts in the
study of jurisdiction as a criminal procedural phenomenon at large. As L. Lobojko notes,
the purposes established by law for the activities of state bodies determine the way in
which they are statutorily oriented towards achieving a specific procedural result. In a
broad sense, this refers to public functions performed by each of the bodies that have
the right to perform criminal proceedings. Departure from the performance of their
functions by these bodies, or the performance of others’ functions entails significant
damage to the rights and legitimate interests of the subjects of the criminal process, and
therefore cannot lead to the achievement of the process purposes [12].

An attempt to transfer the indicated concept of the relationship between purposes
as a structural element of the jurisdiction of a governmental subject of criminal proceed-
ings and the functions of such a subject to matters of determining the investigating
judge’s jurisdiction, necessitates addressing the following. The current criminal proce-
dural legislation of Ukraine statutorily defines the objectives (purposes) of the criminal
process, but does not detail them for the activities of separately defined subjects of
criminal proceedings. Thus, in accordance with Article 2 of the Criminal Procedure
Code of Ukraine!, , the objectives (purposes) of criminal proceedings are to protect the
individual, society and the state from criminal offenses, protect the rights, freedoms
and legitimate interests of participants in criminal proceedings, as well as ensure a quick,
complete and impartial investigation and judicial review so that everyone who com-
mitted the criminal offense was brought to justice to the extent of their guilt, that no
innocent person be accused or convicted, that no person be subjected to unreasonable
procedural compulsion and that due process be applied to each participant in criminal
proceedings.

Thus, the question arises as to the possibility of equating the list of final results
specified in Article 2 of the Criminal Procedure Code of Ukraine?, the achievement of
which the criminal proceedings are aimed at, to purposes as a structural element of the
investigating judge’s jurisdiction. In our opinion, the answer should be in the affirma-
tive, but with the caveat that the achievement of these purposes should be performed
exclusively by the investigating judge through the implementation of procedural func-
tion — judicial control. This caveat engages the statement that, due to the specificity of
the legal nature of the procedural status of the investigating judge, the purposes of the
criminal proceedings referred to in Article 2 of the Criminal Procedure Code of Ukraine®
should be divided into: (a) those whose achievement is directly ensured by the activities

' The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/

show/4651-17.

2 Ibidem, 2012.

*  The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.
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of the investigating judge; (b) those whose achievement is indirectly ensured by the
activities of the investigating judge.

This thesis can be confirmed by examples of specific functional capabilities of an
investigating judge, the implementation of which is aimed at the direct or indirect
achievement of individual elements of the general purpose of criminal proceedings, as
defined in Article 2 of the Criminal Procedure Code of Ukraine!. For example, (a) pro-
tecting the rights, freedoms and legitimate interests of participants in criminal proceed-
ings, including (b) ensuring that no person be subjected to unreasonable procedural
compulsion and that due process of law is applied to each participant in criminal pro-
ceedings, are the purpose of the investigating judge. The said purpose is achieved
through the exercise of powers by the investigating judge to provide permits for inves-
tigative (search) and covert investigative (search) activities; its exclusive jurisdiction
in applying criminal procedural compulsion measures to a person; the general duties
of the investigating judge for the protection of human rights provided for in Article 206
Criminal Procedure Code of Ukraine?.

At the same time, (c) protecting the individual, society and the state from criminal
offenses, and (d) ensuring a quick, complete and impartial investigation and judicial
review so that everyone who commits a criminal offense is held accountable to the
extent of their guilt, that no innocent person be accused or convicted, are not the direct
functional areas of the investigating judge.

Thus, the protection of individuals, society and the state from criminal offenses as
the purpose of criminal proceedings is directly achieved primarily due to the active
initiative of law enforcement agencies aimed at identifying criminal offenses and pros-
ecuting those who committed them. In turn, the modern paradigm of the domestic
criminal process assigns a more passive role to the investigating judge in this activity
and involves the “inclusion” of the judicial control mechanism only if one of the parties
appeals with the corresponding initiative. At the same time, it is rather difficult to deny
the indirect participation of the investigating judge in achieving this purpose. Firstly,
by issuing permits for various kinds of procedural actions aimed at solving criminal
offenses and bringing the perpetrators to criminal responsibility, the investigating judge
becomes part of the general criminal procedural mechanism, the activity of which is
aimed at achieving this purpose. Secondly, by monitoring the legality of the decisions
of pre-trial investigation bodies regarding various kinds of procedural actions aimed at
restricting the rights and freedoms of a person and a citizen, the investigating judge
indirectly (preventively) protects the individual, society and the state from those
criminal offenses that include unlawful restriction human rights and freedoms by pre-
trial investigation bodies. Thirdly, by selecting a preventive measure for a person, which,
among other things, is aimed at preventing the suspect from continuing the criminal

' Ibidem, 2012.
2 Jbidem, 2012.

200



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 4, 2019

activity, the investigating judge again indirectly protects the individual, society and the
state from possible criminal offenses.

Ensuring a prompt, complete and impartial investigation and judicial review so that
everyone who committed a criminal offense be held accountable to the extent of their
guilt, that not a single innocent person be accused or convicted is also an indirect pur-
pose of the investigative judge, since the investigating judge does not directly affect
the speed, completeness, impartiality of the investigation and judicial review, and the
resolution of the issue of guilt or innocence. At the same time, the mediated activity of
the investigating judge in achieving this purpose is clearly evident. Thus, for example,
it is the investigating judge who considers all the challenges during the pre-trial inves-
tigation, which ensures the achievement of the objective of impartiality of the pre-trial
investigation. In addition, today it is the investigating judge who is obliged to verify
the legality and validity of the suspicion report on a complaint by the defence, which
in turn is aimed at achieving the purpose of preventing the unjustified criminal prosecu-
tion of an innocent person.

Under the jurisdiction as a separate element of competence of a governmental
subject of criminal procedural relations, it is customary for the science of criminal
process to understand it as the objects on which such a subject can exert a procedural
influence. With that, the researchers point out that “objects of such influence are tradi-
tionally associated with the powers of state bodies regarding the possibility of proceed-
ings in certain criminal cases” [12]. Fully agreeing with the definition of the jurisdiction
as an object to which the influence of the state subject of criminal procedural relations
extends, we will provide some clarifications, which, in our opinion, are appropriate to
implement regarding the above statement on the powers of state bodies. Undoubtedly,
the connection between the jurisdiction (as an object of influence) and the powers of
the governmental subject is obvious, because, as noted above, both phenomena are
structural (and therefore interconnected) elements of competence of such a subject. At
the same time, this kind of connection nevertheless obliges to clearly distinguish be-
tween the jurisdiction (the range of criminal procedural relations that can be influenced
by the subject of criminal proceedings) and powers (procedural possibilities to exercise
such influence).

Being a structural element of the competence of a governmental subject, the juris-
diction, in turn, as scientists point out, shall also be subject to structuring. In particular,
scientific works propose to distinguish between the “criminal law element (type of
crime) and the criminal procedure element (personality characteristics, connection of
criminal cases; alternative possibilities of proceedings in the case; territorial effect of
powers of the authority)” in the structure of jurisdiction of competent bodies in the field
of criminal procedure [12]. In turn, it follows that a direct extrapolation of this approach
to the matter of determining the investigating judge’s jurisdiction is impossible, given
the specifics of the procedural status of this participant in criminal proceedings.
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In particular, in our opinion, it can be argued that the criminal law element (type of
crime) as a factor affecting the determination of the jurisdiction of the subject of
criminal procedural relations is not relevant for solving this issue regarding the inves-
tigating judge’s jurisdiction. According to the current criminal procedural legislation
of Ukraine, the qualification of a criminal offense does not in any way affect the deci-
sion on the belonging of the proceedings to the investigating judge’s jurisdiction. Of
course, reflecting on this issue, we shall point out a certain, although not obvious, but
nevertheless a connection between the severity of the crime and the delimitation of the
jurisdiction of investigating judges of local and appeal courts, because it is the compe-
tence of the latter to consider issues related to the granting of permits for secret inves-
tigations (search) actions, the conduct of which is permitted only upon the investigation
of grievous and extremely grievous crimes.

At the same time, in our opinion, the factor (reason) of this delimitation of jurisdic-
tion is not the specifics of the criminal offense (in particular, its gravity), but the orga-
nizational and technical features connected with the state secret regime. In particular,
it is difficult to disagree with O. 1. Polukhovich is that “the main reason for legislative
assignment of issues related to covert investigative (search) actions, specifically to
investigative judges of the courts of appeal, is the purpose of minimizing the risk of
disclosure of information on the fact of conducting covert investigative (search) actions,
since the probability of disclosure of information in conditions of adopting decisions
on covert investigative (search) actions in a regional level court is significantly reduced.
In addition to the above, in the decision on securing the right to grant permissions for
covert investigative (search) actions precisely to courts of appeal, factors of an organi-
zational and technical nature played an important part. Considering the fact that infor-
mation on the fact and methods of conducting covert investigative (search) actions is
included in the list of information constituting a state secret!, the work with all types
of carriers of such information should be performed through a special information se-
curity department [15]. With that, the organization of these departments requires sig-
nificant material costs connected with provision of technical, human resources, obtain-
ing the appropriate licenses, etc.”.

In the context of consideration of the issue of the investigating judge’s jurisdiction
and its boundaries, the above positions provide an opportunity not only to state the ir-

! Decree of the Security Service of Ukraine No. 440 “On Approval of the State Secret Information”.
(2005, August). Retrieved from https://zakon.rada.gov.ua/laws/show/z0902-05; Decree of the Cabinet of
Ministers of Ukraine No. 939 “On approval of the procedure for organization and maintenance of the
secrecy regime, in state bodies, local self-government bodies, enterprises, institutions and organizations”.
(2013, December) (for official use). Retrieved from http://search.ligazakon.ua/l _doc2.nst/link1/KP130939.
html.

2 Resolution of the Cabinet of Ministers of Ukraine No. 1169 “On Approval of the Procedure for
Obtaining a Court Permit to Take Measures Temporarily Restricting Human Rights and Use of the Ex-
tracted Information” (2007, September). (The decree has become invalid on the basis of the Decree of the
Cabinet of Ministers of Ukraine No. 252 (252-2016-p) of 30.03.2016). Retrieved from https://zakon.rada.
gov.ua/laws/show/1169-2007-%D0 %BF.
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relevance of such a factor as the type of criminal offense for determination of the in-
vestigating judge’s jurisdiction, but also to indicate the existence of a different, by their
legal nature, limits of the investigative judge’s jurisdiction. In particular, in such a
context, this refers to both the external limits of jurisdiction (which provide an oppor-
tunity to distinguish between the jurisdiction of an investigating judge and the jurisdic-
tion of other subjects of criminal proceedings) and the internal limits of jurisdiction
(which provide an opportunity to distinguish between the jurisdiction of investigating
judges of local and appeal courts, the jurisdiction of investigative judges by territorial-
ity, the jurisdiction of investigative judges of one court, factoring in the specifics of the
person regarding whom criminal proceedings are carried out, etc.) [16].

Currently, the legislative tendency of the gradual expansion of the investigating
judge’s jurisdiction in criminal proceedings is evident: granting permission to conduct
a special pre-trial investigation; appeal of the notice of suspicion; engaging an expert
to produce expert evidence (currently — on the motion of the defence party, and in the
period from March 2018 to October 2019 — on the motion of the parties to the criminal
proceedings); appeal of the decision of the prosecutor to refuse to satisfy the complaint
on non-conformity with reasonable time by the investigator, the prosecutor during the
pre-trial proceedings, etc. At the same time, the Criminal Procedure Code of Ukraine!
defines only a certain specific list of decisions, actions or inaction that can be appealed
to certain judicial instances. Article 303 of the Criminal Procedure Code of Ukraine
contains a list of decisions, actions or inaction that may be appealed to an investigating
judge; Article 309 of the Criminal Procedure Code of Ukraine — a circle of decisions
of an investigating judge, which may be appealed to the court of appeal; Part 2 of Ar-
ticle 33-1 of the Criminal Procedure Code defines the competence of an investigating
judge of the High Anticorruption Court?.

However, as evidenced by the existing judicial practice, there are procedural deci-
sions of individual investigating judges, the resolution of which is not prescribed by
law, when the investigating judge makes a decision that goes beyond their authority.
The unified register of court decisions contains over 15,000 decisions of investigating
judges on consideration of requests from investigators and prosecutors for permission
to conduct unscheduled tax audits. The legal assessment of such decisions of investigat-
ing judges was provided by the Supreme Court on March 6, 2018 in the case of a cas-
sation appeal by a representative of Sintop Research and Production Association LLC
against a decision of the Donetsk Region Court of Appeal dated August 30, 2017 on
refusal to open an appeal proceedings’. The panel of judges of the Supreme Court em-
phasized the fact that the powers of an investigating judge as a subject of criminal
proceedings are determined only by the Criminal Procedure Code of Ukraine (part 3 of

' The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.

2 Ibidem, 2012.

3 Order of the Supreme Court. EDRSU. (2018). Retrieved from http://reyestr.court.gov.ua.
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Article 26), and Article 9 of the Criminal Procedure Code of Ukraine excludes the influ-
ence of other laws on issues of determining the powers of subjects of criminal proceed-
ings, since it contains a peremptory requirement that a law that contradicts the Criminal
Procedure Code of Ukraine cannot be applied'. The resolution states that the legislator
clearly defined the role of the investigating judge in the criminal justice system: to
ensure that law enforcement authorities do not violate the rights, freedoms and interests
of a person upon exercising their powers. This task can justify the various powers of
the investigating judge, aimed at ensuring the rights, freedoms and interests of indi-
viduals, even if they are not clearly stipulated by law. An example of such powers can
be found in Article 206 of the Criminal Procedure Code of Ukraine?, when the legisla-
tion obliges the investigating judge to “take the measures necessary” without defining
a list of these measures.

However, even with the broadest understanding of the role of the investigating
judge, it is impossible to harmonize it with the right of the investigating judge to ex-
pand — in comparison with the legislation — the powers of state bodies and officials. An
investigating judge can only limit in a particular case, based on the circumstances of
the case, the use of powers already granted to such entities by law. In the above case,
the judge made a decision having the exact opposite effect: he gave the investigator
powers that he was deprived of by law. This contradicts the very essence of judicial
control over the actions and decisions of state bodies so as to protect the rights, freedoms
and interests of individuals. It also contradicts the purpose of the court as an institution
in a democratic society. Criminal procedural legislation in its essence constitutes a body
of provisions that restrict the freedom of action of the state in the investigation of crimes.
The meaning of criminal procedural legislation in a democratic country is to balance
this legitimate interest in the investigation of crimes with other — equally important —
values and interests of society: protection from excessive state interference in the private
sphere, protection from arbitrariness, the value of personal freedom, and prevention of
humiliation dignity, the value of family ties, freedom of entrepreneurial activity, etc. It
is difficult to even list all the values and legitimate interests that the criminal proce-
dural law protects from the desire to investigate crimes at all costs [17].

The configuration of this balance of conflicting values and interests is always the
subject of fierce debate in society. This balance is too complex, too dependent on the
current situation in the country, historical and legal traditions and many other factors
to be the subject of discretion of a single person, in this case, an investigating judge. It
is because of the complexity of determining this balance that it is determined by law.
It is the Parliament, and not a single person, that constitutes the most appropriate means
of finding a balance of various public interests in a democratic society. The practice of
criminal investigations often raises painful questions regarding the balance between the

' The Criminal Procedure Code of Ukraine, op. cit.
2 The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.
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needs of the investigation and the protection of the rights of individuals and other val-
ues of society. But, despite the urgent needs of the investigation, the prohibition of
torture is unconditional, even if torture can help investigate and — sometimes — save
lives [18; 19].

Forced self-disclosure is prohibited, although it can often contribute to an investiga-
tion. Intervention in the confessional privilege is impossible, although such interference
could provide decisive evidence in the investigation. A full fingerprinting would be a
very effective way to control crime and a great relief in the investigation of crimes, but
at the cost of freedom and privacy. In all these cases, the needs of the investigation
cannot justify the state moving beyond the limits defined by legislation. It is the judicial
system that has the responsibility to ensure that the law-defined balance between the
needs of the investigation and other public values is respected [20]. The provisions of
the law, which exclude the powers of the investigator or prosecutor to appoint inspec-
tions, cannot be interpreted as a change in the procedure for exercising powers, for
example, as a ban on exercising these powers without the permission of the investigat-
ing judge or court. The legislator completely and unconditionally excluded such actions
from among actions allowed to be performed by an investigator or prosecutor. In the
context of the given case, the objective of the investigating judge laid precisely in that
the powers of the investigator and the prosecutor, which were excluded by law, were
also excluded in practice. Consequently, in this case, the investigating judge, having
granted the investigator permission to conduct an inspection, went beyond his powers
and ruled a decision that is not stipulated by the criminal procedural legislation. The
statutorily set goals, as a fundamental element of determining the jurisdiction of gov-
ernmental participants in criminal proceedings, one of which is the investigating judge,
are enshrined in Article 2 of the Criminal Procedure Code of Ukraine. With that, the
achievement of the objectives of criminal proceedings should be pursued solely by the
investigating judge through the exercise of their procedural function — judicial review.
In its turn, the stated reservation obliges to state that due to the specifics of the legal
nature of the judicial control, the aims of the criminal proceedings stated in Article 2
of the CPC of Ukraine should be divided into: (a) those whose achievements are di-
rectly ensured by the activities of the investigating judge (protection of the rights,
freedoms and legitimate interests of participants in criminal proceedings; ensuring that
no person is subjected to unjustified procedural compulsion and that due process of law
be applied to each participant of criminal proceedings, being the direct purpose of the
investigating judge); (b) those whose achievements are indirectly secured by the ac-
tivities of the investigating judge (protection of the individual, society and the state
from criminal offenses; ensuring a prompt, complete and impartial investigation and
judicial review so that everyone who committed a criminal offense be held accountable
to the extent of their guilt and no innocent person be accused or convicted).

In the context of consideration of the issue of the investigating judge’s jurisdiction
and its limits, it should be pointed out that there are limits of a different legal nature in
@
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the investigating judge’s jurisdiction. In particular, it is appropriate to refer to both the
external limits of jurisdiction (which provide an opportunity to distinguish between the
jurisdiction of an investigating judge and the jurisdiction of other entities involved in
criminal proceedings), and the internal limits of the jurisdiction of courts, the jurisdic-
tion of investigating judges by territoriality, and the jurisdiction of investigating judges
of one court, factoring in possible specialization, etc.

The investigating judge’s jurisdiction as a subject of criminal proceedings is deter-
mined only by the Criminal Procedure Code of Ukraine (part 3 of Article 26), and
Article 9 of the Criminal Procedure Code of Ukraine excludes the influence of other
laws on the determination of the powers of the subjects of the criminal process, since
it contains a peremptory requirement that a law that is contrary to the Criminal Proce-
dure Code of Ukraine cannot be applied. The legislator clearly outlined the role of an
investigating judge in the criminal justice system: to ensure that law enforcement au-
thorities do not violate the rights, freedoms and interests of a person upon exercising
their powers. This task can justify various powers of the investigating judge, aimed at
ensuring the rights, freedoms and interests of individuals, even if they are not clearly
stipulated by law. An example of such powers can be found in Article 206 of the
Criminal Procedure Code of Ukraine, when legislation requires an investigating judge
to “take necessary measures” without defining a list of such measures. However, even
with the broadest understanding of the role of the investigating judge, it is impossible
to agree with it on the right of the investigating judge to expand — in comparison with
the law — the powers of state bodies and officials. The investigating judge can only
limit the use of powers already granted to them by law in a particular case, proceeding
from the circumstances of the case.

CONCLUSIONS

The analysis of the current statutory model of judicial and criminal activity in crimi-
nal proceedings suggests the following conclusions. To date, the general theory of
jurisdiction and criminal procedural science has proved that the jurisdiction of the
governmental subject includes a number of structural elements: 1) statutorily set
goals; 2) subject matter as the legally defined spheres and objects of influence; 3)
authoritative powers as a law guaranteed measure of decision-making and taking
action; 4) responsibility for non-implementation of the decisions of the subject with
the respective competence. The specified structure of competence, being extrapolat-
ed to the investigating judge’s jurisdiction, not only provides heredity as a principle
of scientific knowledge development, but also offers a comprehensive look at this
issue, revealing both the specificity of the legal nature of the competence of the in-
vestigating judge, and theoretical and applied aspects that require scientific compre-
hension. The meaning of criminal procedural legislation in a democratic country is
to balance this legitimate interest in the investigation of crimes with other — equally
important — values and interests of society: protection from excessive state inter-
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ference in the private sphere, protection against arbitrariness, the value of personal
freedom, and prevention of humiliation of dignity, values of family ties, freedom of
entrepreneurial activity, etc. The scientific novelty of the study is determined by the
fact that the author obtained new results in the form of a set of scientific conclusions
about the structure of the investigating judge’s jurisdiction.

The conclusions and proposals presented herein can be used for research purposes —
for further processing of the subject of structure and limits of the investigating judge’s
jurisdiction; in legislative activity — upon improving the current Criminal Procedure
Code of Ukraine; in law enforcement — to assist practitioners in the application of the
law and the formation of law enforcement practice; in the educational process — in the
preparation of textbooks, teaching guides and methodological materials on the criminal
process, upon teaching the course of the criminal process and other educational disci-
plines.
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Muxaiiro Barepiiiosuu [llenitbro
Kageapa kpuminanorozo npasa

Hauionanvruii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Ykpaina

ABTOMATH3AUISA NPUMHATTS PILLIEHHA CYAJEIO
M1/ YAC KBAAIDIKAUI KPUMIHAABHOTIO ITPABOITOPYIIIEHHA
TA INIPU3HAYEHHA ITOKAPAHHA

AHoOTaNis. Bpaxogyiouu po3eumox HAyKo8o-mexnHiuHo2o npozpecy, SAKUll 6NIuUsac Ha 6ci cghe-
DpU HCUMmMEOQIANLHOCMI TIOOUHU, MONHCHA KOHCIAMYBAMU 3MIHY MEeXHIKO-KPUMIHATICIUYHUX
3ac00is Qikcayii 00kaz060i iHpopmayii ma 6UKOPUCMAHHS IHPOPMAYIUHUX MEXHOIO2IU 5K NiO
yac 301lCHeHHs: 00CY008020 PO3CAIOV8AHHS, A MAKONC NIO 4aC CY008020 PO32150Y, eKCnepm-
HO20, BUKOHABYO20 NPOBAOICEHHS MA 8UKOHANHHA nokapans. Cmamms npucesauena npooremam
asmomamu3zayii NPUIHAMMmMs pienHs. cyooero nio Yac Kearigikayii ma npusHavenHs noKa-
panns. 3 yieo memoro 6y10 00CIONCEHO KPUMIHATLHO-NPABOB] MA KPUMIHALICMUYHI nepedy-
MOBU agmomMamu3ayii nPUHAMMS piuienHs cy0oer0, a maKkodic nepcnekmueu agmomamu3ayii
npuiinsamms piutenns cyooero. 11io wac 0ocniosxcenns 6ynu sukopucmari Qinocopcoki, 3a2aib-
HOHAYKOBI ma cneyiaibHi Memoou HAyK08020 Ni3HauHA. B cmammi axyenmosano ysaey na
HeoOXIOHOCMI 3aNpPoBAONCEeHHs A8MOMAMU3ayii He MiNbKu OOKYMeHmoobiey Ha cmaoiax 0o-
Ccy006020 PO3CHIOYEAHHS, CYO08020 PO32150Y AOO0 BUKOHABUO20 NPOBAOICEHHS, WO 8IIce 00-
cseaemoces 6 Ykpaini 6 ymosax dioacumanizayii, ane 1 agmomamu3ayii npuiiHAmMms piuieHHs
cyooero. Hatibinbw eaxciusumu piwieHHAMYU NPU 30TUCHEeHH] agmomamu3ayii € Kkeanigikayis
KPUMIHATIbHO20 NPABONOPYUENHS Ma NpusHaients nokapanns. Lle 003eonums docaemu memu
CIpaseonuso2o Cyoy, IMEHWUMY KOPYRYItiHi pusuKu ma nogepHymu 008ipy Cycniibcmea 00
opaanie npagocyoos. Beasicaemo, wo docaemu maxoi memu MoJCHA i3 BUKOpUCMAHHAM Aemo-
Mamuz08ano20 pobouoeo micys (APM) cy00i, sixe mae sionogioamu neguum sumozam: 1) me-
moouune 3abe3neyents cy008020 po3ensidy, 2) opeanizayitine ma makmuKo-KpUMIHATICIMUYHUM
3acobam; 3) mexHiko-KpuMinanicmuyHum 3acobam, 4) 30iticnenns nioguieHHs Keanigixayii;
5) suxopucmanns 000amko8oi 008i0k080i ingopmayii. Taxuil nioxio 003601ums 000AMKOBO
00csAemu eKOHOMIT BUMPAYeH020 YACY HA CIMBOPEHHS OOKYMEHMI8, NPULHAMMA PilieHb ma ix
Qircayiro 6 edunux peecmpax. Kpim mozo, cyoos 6yoe mamu 3mozy ooupamu 3anponoHo8aHuii
cucmemoro eapianm nputiHAMOoZo piuienns, aKui 6yoe eudagamucs Ha niocmagi chopmosanoi
OKpeMoi KpUMIHATICMUYHOT MemoOUKU ma y3a2aibHeHol cy0080i NPAKmMuKU 3a Yum eUOOM
KPUMIHATILHO20 NPABONOPYULEHHSL.

KuiwouoBi ciioBa: 3104nH, aBroMarn3oBane poboue micue, APM cymui, kBamidikaiiist Kpumi-
HAJIBHOTO MPABOTIOPYIIICHHSL.
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AUTOMATION OF JUDICIAL DECISION-MAKING UPON
CRIMINAL OFFENSE CLASSIFICATION AND SENTENCING

Abstract. Considering the development of scientific and technological progress, which affects
all spheres of human life, a change can be stated in the technical and criminalistic means of
recording evidence and the use of information technology both in the pre-trial investigation and
during the trial, expert, enforcement proceedings and the execution of sentences. The paper
covers the issues of automation of judicial decision-making upon crime classification and sen-
tencing. To this end, the criminal law and forensic prerequisites for automation of judicial de-
cision-making were investigated, including the prospects for automation of judicial decision-
making. In the course of the study, philosophical, general scientific and special methods of
scientific knowledge were used. The paper highlights the need to introduce automation of not
only document flow at the stages of pre-trial investigation, trial or enforcement proceedings,
which is already achieved in Ukraine in the context of digitalization, but also automation of
decision making by a judge. The most important decisions in the implementation of automation
are the qualification of a criminal offense and sentencing. This will help achieve the purpose of
a fair trial, reduce corruption risks and restore public confidence in the judiciary. We believe
that such a purpose can be achieved using the judge’s automated workstation (AWS), which
must meet certain requirements: 1) methodological support of the trial; 2) organizational, tac-
tical and criminalistic means; 3) forensic means, 4) implementation of competence development;
5) use of additional background information. Such approach will additionally allow to spend
less time on the creation of documents, decisions and their recording in unified registers. Fur-
thermore, the judge will be able to choose the version of the decision made by the system, which
will be issued on the basis of the prevailing private forensic technique and generalized judicial
practice for this type of criminal offense.

Keywords: crime, automated workstation, judge’s AWS, criminal offense classification.

INTRODUCTION

The issue of the use of automated systems in the activities of persons conducting pre-
trial investigations or trials was addressed by forensic scientists at different times.
This approach is associated with the use of modern information technology to im-
prove the quality or optimization of investigative activities (V. V. Bilous, L. [. Keryk,
V. M. Shevchuk, V. Yu. Shepitko) [1; 2], informatization of the investigation pro-
cess (R. S. Belkin) [3], algorithmization of investigative activities (H. K. Avdeeva,
V. Yu. Shepitko), investigation programming, technical and forensic support of bod-
ies of pre-trial investigation [4], use of criminalistic technologies (V. V. Semenogov)
[5] or scientific organization of managerial work (V. M. Plishkin) [6].

Considering the development of scientific and technological progress, which affects
all spheres of human life, it can be stated that the change of technical and forensic
L ]
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means of recording evidentiary information and use of information technologies both
during the pre-trial investigation, including upon the judicial review, expert, enforce-
ment proceedings, and execution of punishment [7-10]. Currently, registers of pre-
trial investigations, court rulings and methods of conducting judicial examinations
have emerged', recording the status of judicial procedure (proceedings), automated
distribution of cases between judges is carried out, as well as document flow of the
court at large?. Of great importance was the introduction of the Unified State Register
of Declarations of Persons Authorized to Perform State or Local Government Func-
tions’. The said registers have different levels of access restriction, as this can lead to
the disclosure of information on trial participants or infringement of copyright and
related rights.

Databases used by professional and non-professional judicial procedure (proceed-
ings) participants can be considered the Unified Register of Debtors, the Electronic
Auction of Arrested Property System, technological cards for execution of enforcement
proceedings by a state bailiff, presentation of European Court decisions by the Ministry
of Justice of Ukraine [11], etc. The emergence of such databases, together with the
above registers and automated systems, will minimize corruption risks, conflicts of
interest, accelerate the process of adopting the practices of national and international
courts, algorithmize the activities of professional judicial procedure (proceedings)
participants [12—14].

1. MATERIALS AND METHODS

To determine the optimal forms of automation of the judicial decision-making by
a judge during the qualification of a criminal offense and the imposition of punish-
ment, a complex of scientific methods and practice of their application were used.
Thus, philosophical, general scientific, and special methods of scientific cognition
were employed in the course of the study. Methods of logic (analysis and synthe-
sis, induction and deduction, analogy) were used upon the creation of this paper,
the establishment of criminal and forensic prerequisites for automating the judicial
decision-making, the identification of the scope of decisions subject to automation,
the establishment of their content.

' Order of the Prosecutor General’s Office of Ukraine No. 149 “On regulations on the procedure for
maintaining the Unified Register of Pre-trial Investigations”. (2016, April). Retrieved from https://
zakon.rada.gov.ua/laws/show/z0680-16; Order of the State Judicial Administration of Ukraine No. 37 “On
instruction on the procedure for production, sending, registration, accounting and storage on paper and in
electronic form of copies of court decisions subject to entry in the Unified State Register of Court Deci-
sions”. (2008, May). Retrieved from https://cn.court.gov.ua/tu25/7/326

2 Decision of the Council of Judges of Ukraine No. 30 “On regulation on the automated system of
court workflow”. (2010, November). Retrieved from https://court.gov.ua/sudova-vlada/969076/polozhen-
niapasds/.

3 Decision of the National Agency for the Prevention of Corruption No. 3 “On the functioning of the
Unified State Register of Declarations of Persons Authorized to Perform State or Local Government Func-
tions”. (2016, June). Retrieved from https://nazk.gov.ua.
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The philosophical method was applied in the analysis of views on the problem of
decision-making automation; formal and logical method was used during the formation
of a set of regulations necessary for the judicial decision-making automation process
and formation of the said decisions so as to establish an automated workstation for a
judge; comparative law method was applied upon comparing the mechanisms and forms
of decision-making automation for a judge and other professional judicial procedure
(proceedings) participants.

Due to the method of analysis and synthesis, it was concluded that the administra-
tion of fair justice can be ensured through the creation of automated systems that will
facilitate the implementation of the purposes and objectives of judicial procedure (pro-
ceedings) by its professional participants [15; 16]. In our view, this will allow profes-
sional judicial procedure (proceedings) participants to have a maximum range of
criminal, procedural and forensic tools for pre-trial investigation, trial, enforcement of
court decisions and sentences. Thus, it is possible to accelerate the process of accom-
plishment of the purposes and objectives of judicial procedure (proceedings) by profes-
sional participants, to make their activities more efficient, to reduce the number of
mistakes and to minimize the possibilities of abuse and excess by such persons by means
of deception, bribery, use of information and other ways of committing criminal of-
fenses against public justice at these stages.

2. RESULTS AND DISCUSSION

2.1 Criminal and forensic prerequisites for automating a judge s decision

A special place among the already existing automated systems that contribute to the
fight against criminal offenses in the field of justice is the automated workplace of
the investigator. Attempts to create such automated systems were made by forensic
scientists. Thus, H. K. Avdeeva and V. Yu. Shepitko created the Insight Automated
Workstation of Investigator (the Insight AWS), which is copyrighted and uploaded
to the Internet [17]. The Insight AWS of Investigator includes the following blocks:
1) “legislation” (regulation governing the activity of the investigator); 2) “docu-
ment” (samples of procedural documents); 3) “investigative actions” (procedural
regulation and tactics of investigative actions, sample plans and schemes of the ven-
ue and conventions of objects); 4) “investigative practice”; 5) “scientific and techni-
cal means” (forensic technical support of pre-trial investigation bodies); 6) “forensic
means” (theoretical bases of forensics, types of forensics, typical expert questions);
7) “criminal science techniques” (methods of crime investigation); 8) “glossary”
(glossary of criminal science); 9) “law enforcement agencies and expert institu-
tions” — basic information and addresses; 10) “training” (simulator programs; tests
to verify the level of criminal science knowledge; training videos); 11) “bibliog-
raphy”; 12) “helpful Information” (information about state authorities of Ukraine,
embassies and consulates of foreign countries in Ukraine; codes of direct dialling
lines of Ukraine; units of measurement, standard colour chart).

@
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With that, V. M. Shevchuk proposed to supplement the system of “Criminal Science
Techniques” with such an element as “Tactical Operations” regarding “individual
criminal science techniques”, factoring the following elements: a) stages of investiga-
tion; b) investigative situations; c) intermediate tactical tasks; d) the content of the
tactical operation; e) subjects who cooperate upon carrying out a tactical operation;
g) tactical operation plan” [18].

A similar attempt was made by specialists of the National Academy of Internal Af-
fairs, headed by L. D. Udalova, regarding the formation of the software product “In-
formation and reference software “Automated Workstation of the Investigator”, which
includes the following blocks: 1) “regulations”; 2) “types of crimes”; 3) “expert block”;
4) “document forms”; 5) “procedural activity”; 6) “reference book™; 7) “media” [19].
Such automated systems were developed by criminal science experts in a situational
direction so as to record an event or simplify the investigation of a corresponding type
of crime. For example, the GRAFIT software package, designed to document the cir-
cumstances of a traffic accident, was developed by the specialists of the Forensic Science
and Research Centre of the Main Administration of the Ministry of Internal Affairs of
Ukraine in Kharkiv region [20]. The “Vbyvstvo” (Murder) Computerized Computer
System contains two modules, namely “Vbyvstvo-Diagnostics” and “Vbyvstvo-Typical
Versions” to assist an investigator in a murder investigation.

The use of all of the specified software, databases, registers, and automated systems
definitively has a positive effect on obtaining more information required by the inves-
tigator in their work and, following this logic, helps to counter criminal offenses in the
field of justice. However, increasing information and duplicating it in an electronic
network can not only have a positive effect but also have the opposite effect — instead
of conducting a direct pre-trial investigation of the relevant criminal offense, the inves-
tigator only submits information on the pre-trial investigation [21-23]. Considering the
heavy workload per investigator in Ukraine, there is a need for operators to provide
such information or investigator assistants. However, such an approach may indicate
that the activities of the investigator cease to be efficient and quick, and not only the
form of recording the activities of the investigator from documentary to electronic is
being replaced. Such duplication of pre-trial investigation in documentary (hard copy)
and electronic forms testifies to the double burden on the investigator. In our opinion,
factoring in the development of scientific and technological progress, there is already
a possibility of conducting criminal proceedings by investigators exclusively in elec-
tronic form. It is clear that such approach may also extend to the judicial stage. Thus,
in Estonia, participants in the procedure and their representatives can apply to the State
Court and follow the trial via e-file [24].

2.2 Prospects for automating judicial decision-making

A positive impetus in the automation of legal proceedings is the creation of the Elec-
tronic Court. Thus, in 2013, the implementation of the Electronic Court was virtually
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initiated', and in 2017, a mailbox and an Electronic Court System were created on
the web-portal of the judiciary of Ukraine. In the Cabinet of Electronic Services of
the Ministry of Justice of Ukraine, an Electronic Court section can be found, where
one of the services can be selected: 1) payment of court fees online (information
on banking details for payment of court fees; possibility of forming a receipt and
online settlement of court fees); 2) information on the stages of court proceedings
(information on the court that considers the case, the parties to the dispute and the
subject of the claim, the date of receipt of the statement of claim, appeal, cassa-
tion appeal, statement of review of the case, the stage of the case consideration, the
place, date and time of the court hearing, the movement of the case from one court
to another); 3) the Unified State Register of Court Decisions (automated system for
collecting, storing, protecting, accounting, searching, and providing electronic cop-
ies of court decisions); 4) e-mailing the procedural documents to the participants of
the trial (exchange of electronic documents between the court and participants in the
trial regarding the transfer of the procedural documents in electronic form to such
participants by the court); 5) sending the summons in the SMS form (sending the
participants of the trial and criminal proceedings the texts of summons in the SMS
form by the courts); 6) disclosure of information on bankruptcy cases (provision of
free access to information on business entities (contractors, debtors, guarantors, etc.)
being in the bankruptcy proceedings) [26].

The implementation of the Electronic Court project facilitates amendments to the
procedural laws? by which, for example, in the commercial courts, the Unified Judicial
Information and Telecommunication System (Article 6 of the Civil Procedure Code of
Ukraine®) operates, which includes the registration of a case, the appointment of a judge
or a panel of judges (judge-rapporteur) for the consideration of a particular case, ensures
the exchange of documents (sending and receiving documents) in electronic form be-
tween the courts, sends court decisions and other procedural documents to the partici-
pants of the trial on their official electronic addresses. The court also carries out other
procedural actions in electronic form, and also conducts the hearing of the case on the
materials of the court case in electronic form. In the same manner, Art. 120 of the
Civil Procedure Code of Ukraine stipulates that the summons or notice of the expert,
interpreter, specialist, including, in cases of urgent necessity provided for by this Code?,

' Order of the State Judicial Administration of Ukraine No. 72 “On the implementation of the project
on exchange of electronic documents between the court and participants of the trial”. (2013, May). Retrieved
from https://ips.ligazakon.net/document/view/SA13013? _ga=2.215357527.1978353140.1581928645-
889467428.1581928645

2 Law of Ukraine No 2147-VIII “On Amendments to the Economic Procedure Code of Ukraine, the
Civil Procedure Code of Ukraine, the Code of Administrative Judiciary of Ukraine and other legislative
acts”. (2017, October). Retrieved from https://zakon.rada.gov.ua/laws/show/2147-19.

3 Economic Procedure Code of Ukraine. (1991). Retrieved from https://zakon.rada.gov.ua/laws/
show/1798-12.

* Ibidem, 1991.
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the participants of the case can be carried out (including) by e-mail or via other means
of communication (including cellular) ensuring the recording of the notice or summons.

We believe that this approach allows to indicate the presence of automated court
systems, which undoubtedly contribute, above all, to counteracting the commission of
criminal offenses against public justice, constitute a modern means of access to justice,
which is convenient for participants in legal proceedings. To some extent, it can be said
that the Electronic Court system does not exclude the creation of a judge’s AWS in the
future, which will automate the adoption of decisions by a judge in the appropriate
category of cases according to the structure of a separate trial procedure.

A positive example of the creation of the Electronic Court allows to point at the
need for a new product in the form of an Electronic Pre-trial Investigation, which will
minimize the impact from other participants in the proceedings on the investigator,
including the prosecutor/supervisor of pre-trial proceedings and the head of the pre-
trial investigation body, as well as the possibility of informing the participants of
criminal proceedings on the results of the investigation, summons for investigative
actions by electronic means and mobile communications, with factual recording of
results in electronic form and presentation of electronic evidence. Similar to the Elec-
tronic Court, the Electronic Pre-trial Investigation will not exclude the formation of the
investigator’s AWS and the AWS of other professional participants in the proceedings.
The provision on the possibility of making a call via e-mail or mobile communication
and the transfer of individual copies of procedural documents, as well as on the pos-
sibility of issuing court decisions in electronic form, has already been implemented in
the Code of Criminal Procedure of Ukraine! (Articles 135, 136, 232, 336, 371).

Systems created to assist a judge should not only perform the functions of programs,
algorithms, or judicial review methods for certain categories of cases. Such systems
should be automated, which points not only at the collection of information useful to
the judge in one resource, but also at the independent performance of individual judicial
functions by such a resource. Such an automated workstation of a judge should create
those documents (draft judicial decision) that a judge usually draws up, with minimal
time consumption. That is why the presence of the section “Document forms” or “Tem-
plates of procedural documents” in the judge’s workstation, albeit aimed at assisting
the judge, cannot be referred to as an automated system. Such a block would be more
efficient if such templates of procedural documents were classified by type for the cor-
responding situations in which the judges find themselves and make certain decisions,
record the data of the trial in the relevant document by filling out only those parts of
the document that are variable and relate to specific criminal proceedings.

In our opinion, such approach is capable of automating and speeding up the work
of a judge to a certain extent. Furthermore, it would be important to provide typical

1

The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.
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variants of the decisions that a judge can make in a particular situation with the transi-
tion to the relevant sample document, the variable parts of which must be filled. It is
clear that such approach refers to the problem of judicial decision-making so that such
an automated workstation does not reduce the judge’s ability to make decisions, but
provides certain solutions.

Considering approaches to automation of judicial decision-making, a key role in
the future judge’s AWS will be the element responsible for creating the document and
proposing to adopt a decision based on generalized practice and adherence to the ap-
propriate methodology. Such automation, in our opinion, may relate to the classification
of the criminal offense and sentencing. Recently, with the acceleration of information
influences, there has been a significant digitalization of society and development of the
digital state in Ukraine. This process coincided with the initiation of the drafting of the
new Criminal Code of Ukraine!.

The Concept of reforming the Criminal Code of Ukraine and other legislative acts
on liability for violations in the public sphere was developed on the basis of Decree of
the President of Ukraine No. 584/2019 of August 7, 20192 and is associated, inter alia,
with the use of digital technologies and with a view to future use in the context of
digitalization... In the future, such legislation may become a tool of artificial intelligence
in law enforcement” (paragraph 7 of the Concept?). Such position fully coincides with
the already existing approaches in the criminal science literature regarding the creation
of a judge’s AWS with decision-making automation (as demonstrated above).

With that, recently, publications related to the digitalization of society have started
to appear in legal and even technical literature. In particular, questions are already be-
ing raised about the prospects of the responsibility of artificial intelligence as the subject
of a criminal offense for its decision [27; 28], including the prospects of introducing
the Sugeno algorithm into the judicial decision support system [29].

We believe that the creation of a document with a proposal for a judge to adopt a
decision should be based on the classification and sentencing rules for a particular type
of criminal offense. The best way to make a decision by an automated system and to
implement a proposal for a judge will be to assess the presence of signs of a criminal
offense in the act of the accused, the presence of one or more signs aggravating and/or
mitigating the punishment, circumstances of release from punishment, etc. The presence
of such a “step-by-step” construction indicates the need to create a decision-making
algorithm by which the system will operate. Of importance for the modern fact finder
will be the possibility of providing judicial practice in the given category of cases
(precedents of courts of various levels of Ukraine and the European Court of Human

1

The Criminal Procedure Code of Ukraine. (2012). Retrieved from https://zakon.rada.gov.ua/laws/
show/4651-17.

2 Presidential Decree No. 584/2019 “On Issues of the Legal Reform Commission”. (2019, August).
Retrieved from https://zakon.rada.gov.ua/laws/show/584/2019.

3 Ibidem, 2019.
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Rights) for the correction of a decision made by the system with a motivation for de-
viating from it [30; 31].

In our opinion, this approach fully coincides with the desire to reform criminal law
by reducing judicial discretion through the creation of “typical classifying and privileg-
ing features of corpus delicti” and “typical sanctions for crimes of various categories
and grades” (paragraph 3 of the Concept'). The proposed automated system is quite
capable of not only providing a draft decision, but also providing suggestions on clas-
sification of the actions of the guilty person, factoring in the signs established in the
course of the trial, and providing options for the type and amount of penalty, taking into
account the circumstances of the proceedings.

CONCLUSIONS

The judge’s AWS may have the following structure: 1) preparatory proceedings;
2) a separate trial procedure (with “vertical” and “horizontal” classification of such
methods); 2.1) the creation of a document (with a proposal for the adoption of a
decision based on generalized practice and linked to the appropriate methodology);
2.2) templates of documents; 3) organizational and tactical and criminalistic means;
4) legislation; 5) forensic equipment; 6) advanced training (information on holding
conferences, round tables, seminars, workshops, classes, testing, taking such mea-
sures online, through video communications and the possibility of receiving video
lessons and video lectures); 7) reference information (glossary of terms, encyclopae-
dia of criminal law, criminal procedure, criminal science, information resources of
pre-trial investigation bodies, the judiciary).

The creation of the proposed system in the form of an automated workstation of a
judge will allow saving time spent on creating documents, making decisions and record-
ing them in unified registers. Furthermore, the judge will be able to choose the version
of the decision made by the system that will be issued on the basis of the prevailing
private criminal science technique and generalized judicial practice for the given type
of criminal offense. In our opinion, this will minimize the number of judicial errors in
the course of the trial, reduce corruption risks, and facilitate counteraction to criminal
offenses in this area.
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The transformational changes that have occurred as a result of Ukraine’s transition
to a market-based economic system demand new approaches in the organization of
agricultural production and streamlining of the social sphere of the villages. Consider-
ing the fact that under the administrative-command system, the agrarian sector of the
economy was fully controlled by the state, nowadays agriculture faces a number of
issues that involve introduction of new organizational, legal and economic measures.
That is why, in preparing the textbook, the authors had an objective to provide students
with the statutory course “Agrarian Law”, factoring in the modern requirements for
reforming the system of higher legal education in the country, aimed at changing and
revising existing approaches to the study of agrarian law, application of new methodol-
ogy in teaching the said course, including accessibly and systematically teaching stu-
dents the basics of agrarian legislation, which are related to the features of agricultural
activities.

Structurally, the textbook consists of three parts and 17 sections. Part I “National
Agrarian Policy and the Field of Agrarian Law” contains five sections: National agrar-
ian policy. Public law regulation and public-private partnership in the agrarian sector;
Agrarian law as an independent branch of law; Features of legal regulation of agrarian
relations; Agrarian legislation; Legal support for food security. In this part of the text-
book, the authors gave pride of place to the definition of the national agrarian policy
and its legal support, clarified the specific features of the legal regulation of public-
private partnership in agriculture and the legal regulation of investment and innovation
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activities in the agricultural sector. The authors reveal the essence of the field of agrar-
ian law, prove its independence in the national system of law. Furthermore, the textbook
offers a wide list of special principles of agrarian law, thoroughly analyzes the features
of agrarian legal relations, describes the agrarian legislation and its system, provides
analysis of foreign agrarian legislations. The authors factored in the issue of food se-
curity. The authors revealed its essence, including identification of indicators and cri-
teria for food security.

Part II “Legal Forms of Agrarian Production” consists of 6 chapters, which deal
with clarification of the legal status of subjects of agricultural production. It is method-
ologically correct to provide both a general description of the legal status of agricul-
tural producers and a description of the legal status of individual entities — farming,
agricultural cooperative, national and communal agricultural enterprise, agrarian hold-
ing company, personal farming.

Part I1I “Sectoral legal regulation of agricultural production and economic activity”
consists of 7 sections: Production and economic activity of agricultural producers and
its legal regulation; Legal regulation of crop production; Legal regulation of livestock
production; Legal regulation of aquaculture production; Legal support for agricultural
production in the context of EU and WTO requirements; Legal regulation of sustainable
development of rural areas.

Within this section, the authors review the legal regulation of the functioning of
particular agricultural sectors and analyze the state of implementation of national agri-
cultural legislation in accordance with the EU requirements, including research of the
legal regulation of relations regarding crop and animal production within the WTO.
Individual attention is paid to the legal groundwork for the sustainable development of
rural areas.

However, apart from the positive aspects of the textbook, there are certain points
to be made:

1. Considering the fact that land in agriculture is considered as a means of produc-
tion, the textbook sufficiently cover the legal regime of agricultural lands. It would be
appropriate to describe the subjects of ownership and use of agricultural land, the legal
grounds for the lease of agricultural lands, the rights and obligations of land owners
and land users and guarantees for their implementation;

2. The textbook authors also superficially considered the issue of contractual rela-
tions in agriculture. These issues appear to be relevant in the current context and demand
additional attention. Particular attention should have been paid to both the general
description of contractual relations in agriculture and the characteristics of individual
contracts, namely: the contracting of agricultural products; insurance in agriculture;
transportation and storage of agricultural products, etc.

With that, the remarks are for guidance only and do not diminish the high level of
work accomplished. The textbook is prepared with consideration of the achievements
in jurisprudence, the pedagogical experience of the authors, the use of educational,
@
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educational-methodical, scientific works on agrarian law. The structure and methodol-
ogy of presentation of topics, the formation of questions for self-control, allowed the
authors to reveal the main institutions of agrarian law, features of their legal regulation.
This, factoring in the current scientific research, reflects the conceptual provisions re-
garding further development of agrarian law as an independent branch of law and study.

This textbook can be used not only by students, postgraduate students, lecturers of
law, agricultural, economic higher education institutions, but may also be of use for
scientists, practitioners in the field of agrarian, environmental, land and other branches
of law interested in clarifying the matters of agrarian law.
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